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SESSION 5. CULTURAL DIMENSIONS
OF GROUP LITIGATION

General Reporter ?

Prof. Janet Walker, I A P L Presid ium member, Osgoode H a l l Law School, Canada.

How does culture influence the model o fgroup litigation? What kind o fsolutions exists in
other countries than civil or common law?

National Reporters:
e Australian National Report: Prof. Vicki Waye, University of South Australia and Prof.

Vincenzo Morabito, Monash University, Australia
* Brazilian National Report: Prof. Ada Pellegrini Grinover, University of Sao Paolo, Brazil
¢ Belgium Nat iona l Report: Dr. Stefaan Voet, Ghent University, Belgium
¢ Canadian Nat iona l Report: Prof. Jasminka Kalajdzic, Universi ty o f Windsor, Canada

¢ English Nat ional Report : Prof. Rachael Mulheron, Queen M a r y Univers i ty o f L o n -

don, England and Wales
* Italian Nat ional Report: Prof. Elisabetta Silvestri, Universi ty o f Pavia, I ta ly
¢ Dutch Nat ional Report : Dr . Helene van Lith, Erasmus University, Nether lands

* Russian National Report: Ass. Professor Dmi t ry Tumanov, Moscow State Law Academy,
Russia

* Swedish Nat ional Report : Prof. Per Henr ik Lindblom, Uppsala University, Sweden

Discussion Panel:

* Spain: Dr. Javier Lopez Sanchez, Univers i ty o f Zaragosa

* Russia: Dmitry Magonya, A r t de Lex Law f i rm

Janet Walker'

G E N E R A L R E P O R T ?

Introduct ion: Who?s Afraid o f U.S.-style Class Actions?

ccoue l e class actions have becomea flashpoint for debate over group litigation and
aN ctive redress regimes emerging around the world. Everyone wants to developbetter

for claj "Consumers and others who suffer loss from mass harms to receive compensation
ms that are too small to litigate individually. Everyone wants to improve the means

1

Pr
; A w e ! of Osgoode Hall Law School (Canada). .

?onOf this paper is published in Volume 18 of the Southwestern Journal of International Law.
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for encouraging responsible conduct on the part o f those who might cause such harms,

But everyone, at least outside the United States, seems also to agree that they do not want

to adopt U.S.-style class actions in their legal systems.

Despite this widespread agreement, it is diff icult to work out the precise nature o f the

complaint . What is it about U.S.-style class actions that offends the sensibilities o f other

legal communit ies? Could i t be the basic objectives o f the procedure, the way in which the
Class is represented and the lit igation is financed, the kinds o f remedies that are available,

or the nature o f the court?s involvement? And i f i t is one or more o f these features, is the

offending feature integral to the successful operation o f a collective redress system, or could
i t be omit ted or adjusted without impair ing the effectiveness o f the regime? Finally, i f the

concern about U.S.-style class actions is merely a «not-in-my-backyard> objection, is there

a means by which alternative procedures might work cooperatively w i th U.S. class actions
to further the objectives o f collective redress elsewhere?

T o study these quest ions ' , p rocedura l i s ts f r o m o t h e r coun t r i es were asked to repo r t on

v a r i o u s aspects o f the co l lec t i ve reg imes that have been i m p l e m e n t e d o r con temp la ted in

t h e i r c o u n t r i e s and to c o m m e n t on the c o m p a t i b i l i t y o f these regimes w i t h U.S. -s ty le class

ac t ions . Repo r t s were received f r o m Canada, Aust ra l ia , E n g l a n d a n d Wales, Ne the r lands ,

I ta ly , B e l g i u m , Sweden, Braz i l and Russian Federat ion. They p rov ided remarkable insights

in to the range o f p rocedura l values that ma rk the diversi ty o f these legal systems. Th i s paper

is based o n the i n f o r m a t i o n a n d analysis p rov ided i n those reports?.

Quest ionnai re

T h e quest ionnai re o n wh ich the i r reports were based, consisted o f the fo l l ow ing s ix parts.

1. Objectives ~ Access to just ice, j u d i c i a l economy, and b e h a v i o u r m o d i f i c a t i o n have

been iden t i f i ed as the m a i n object ives o f class ac t ions i n N o r t h A m e r i c a . W h a t w o u l d you

regard as the key object ives o f g roup l i t i ga t i on in y o u r legal system? H o w does g roup l i t iga-

t i o n enhance y o u r c iv i l jus t ice system or h o w m i g h t it do so? H o w does th is compare to the

ro le p l ayed by U.S. -s ty le class act ions; and to wha t qual i t ies o f y o u r c iv i l j us t i ce system do

you attr ibute the similarities or differences?

2. Representation ? In traditional litigation in the common law, under the principle o f

party prosecution, the plaintiff 's right to direct the proceedings serves as a key safeguard o f
procedural fairness. In public interest litigation, the law o f standing similarly serves to ensure

' Th is is by no means the first consideration o f these issues. There is a small but r ich body o f commentary

f rom a U.S. perspective containing incisive economic and governance analysis o f the perceived concerns o f mem-

bers o f o ther legal systems. See, e.g., Samuel Issacharoff & Geofirey P. Mil ler , Will Aggregate Litigation Come to

E u r o p e?, 62 Vand. L. Rev. 179 (2009); John C. Coffee, Jr. Litigation Governance: Taking Accountability Seriously,
110 Colum. L. Rev. 288 (2010). This study seeks to go beyond the application o f a U.S. perspective on the differ-

ences in approaches to collective regimes by surveying comparatists from those legal systems about specific as-

pects o f collective redress that might shape their perceptions o f U.S. class actions.
? The authors o f the National Reports for this study were: Canada ? Professor Jasminka Kalajdzic, Univer-

sity o f Windsor, Faculty o f Law; Australia ? Professor Vicki Waye, Dean o f Teaching and Learning, University o f

South Australia and Professor Vincenzo Morabito, Department o f Business Law and Taxation, Monash University;

England and Wales ? Professor Rachael Mulheron, Queen Mary University o f London; Netherlands ? Dr. Helene
van Lith, Erasmus Universiteit Rotterdam; Italy- Professor Elisabetta Silvestri, Faculty o f Law, University o f Pa-

via; Belgium ? Dr. Stefaan Voet, Institute for Procedural Law, Ghent University; Sweden ? Professor Per Henrik

Lindblom, Uppsala University, Faculty o f Law; Brazil ? Professor Ada Pellegrini Grinover, Faculty o f Law, Uni-

versity o f S40 Paulo; and Russian Federation ~ Associate Professor Dmitry Tumanov, Moscow State Law Academy.
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that the plaintiff or applicant adequately represents the interests o f the public in respect o f the
igsues in dispute. In group litigation, which determines the interests o f claimants who do not

participate and who wil l be precluded from seeking other relief, it is all the more important
to ensure that the representation is adequate. In your legal system, what kinds o f persons or
organizations are eligible or might be considered eligible to represent a group inlit igation?

How are they selected and authorized to do so? And what is their role in the litigation?
3, Funding and Financing ? One o f the most controversial features o f U.S. class actions

is the size of awards for plaintiffs? counsel fees, and yet, to many Americans considering the

alternative of publicly funded regulation o f consumer goods and services, the awards and fees
are well-justified. Furthermore, among the various legal systems where group litigation exists,
the means by which proceedings are funded and financed is thought to contribute significantly
to the relative success o f the class actions regime. How is group litigation funded andfinanced

in your legal system, or how might it be funded and financed i f it were introduced? How does
or would this economic model fit with traditional forms of litigation in your country? How
does it contribute or might it contribute to the success of the group litigation regime?

4. Available Rel ie f ? One way i n wh ich the objectives o f group l i t igat ion depart s igni f i -

cantly from tradit ional l i t igat ion is in the kinds o f rel ief that are thought to constitute a just

result, Where making ap l a i n t i f f who le again is thought to serve the interests o f compensa-
tion and deterrence i n t radi t ional l i t igat ion, such an outcome is rarely possible or desirable

in group lit igation. In some cases, indiv idual recovery o f a por t ion o f the loss suffered is

regarded as appropriate, in others, an in junct ion or a declaration, or some form o f alterna-
tive or cy prés result is appropriate. What forms o f rel ief are available in group l i t igat ion i n

your legal system and how do these achieve ? o r fa i l to achieve ? justice?
5. Court Involvement ? Mechan isms for court involvement to safeguard against abuse

have evolved over the his tory o f t radi t ional l i t igat ion and are woven in to the process, bu t

the modif ications necessary to permi t group l i t igat ion create new risks o f abuse. In N o r t h

America, jud ic ia l invo lvement at the stages o f cert i f icat ion and judgment o r sett lement

approval is an impor tant safeguard against abuse. In group l i t igat ion in your legal system,
what kinds o f cou r t invo lvement serve this supervisory role, or m igh t serve th is role?

6. Compatibility with U.S.-style Class Actions ? Based on the previous questions and
any other relevant features o f group litigation as it operates or might operate in your legal
system, identify the most significant challenges to integrating U.S.-style class actions with
mechanisms for collective redress in your legal system. How might such integration affect

the culture of dispute resolution and consumer protection in your country? Describe some
of the ways in which these challenges might be addressed to maximize the effectiveness o f

collective redress i n y o u r c o u n t r y .

Analysis

Overview

In order to appreciate the finer distinctions in the procedures that have been adopted

Or proposed in the various legal systems it is helpful to begin with a brief overview o f the
regimes operating in each country?. In particular, in assessing the perspectives o f other

1

c e d u T h e c o m p a r a t i v e analysis in th is p a p e r assumes a basic u n d e r s t a n d i n g o f the w o r k i n g s o f the class a c t i o n pro -
re u n d e r Fed, R. C i v , P. 23, pu rsuan t t o w h i c h o n e o r m o r e n a m e d p la in t i f f s m a y be a u t h o r i z e d by a c o u r t i n
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legal systems on U.S.-style class actions, it is important to understand that o f the seven

legal systems considered, only two ? Canada and Australia ? have systems forCollective

redress that would be described in the United States as class actions. In no other system for

collective redress may claimants be represented on an opt-out basis in matters in which the

courts can order rel ief for individual members o f the group. What follows, then, is a brief

overview o f the most salient features o f the various regimes as a backdrop against which

the more specific comparisons can be highlighted.

Canada ? Since 1978, legislative regimes for class actions have been established in afj

but one Canadian province, and in the Federal Court?. The legislation is modelled on U.S,-

style class actions and, apart from underlying differences in the legal systems affecting the
operat ion o f the class actions regimes in Canada and the United States, the regimes have

simi lar objectives and features.
Australia ? Similarly, in the Federal Court? and in the New South Wales? and Victoria

Supreme Courts? class actions may be commenced on behalf o f claimants who may opt-in

o r opt -out o f the proceedings and/or the settlement*. There are some minor differences,
such as the lack o f a certification requirement causing the suitabil i ty for class treatment

to be determined on a motion by the defendant rather than the plaintif f . However, apart

f rom relatively minor differences, like the Canadian class actions regime, the Australian

regimes are similar to that in the U.S. and the primary distinctions in their operation arise

f rom differences in the underlying civil l i t igation process.
England and Wales ? Collective redress in England and Wales is pursued primarily by

way o f G r o u p Lit igation Orders. Group Lit igation Orders are case management tools for
aggregating claims on an opt- in basis. They may involve the determination o f claims by

way o f test cases*, generic issues?, and trying a series o f prel iminary issues based on a set

a certification mot ion to sue on behalf o f a class defined in a manner that is approved by the court. In U.S. feder-

al courts and in the majority o f states, the action may be certified to determine one or more legal or factual claims

common to the entire class where: those issues predominate over individual issues; the representative party or par-

ties wil l adequately protect the interests o f the class; the class is so numerous as to make individual suits impractical;

and the claims are typical o f the plaintiffs or defendants. Court approval is also required for the content and meth-
od for notices to the class, such as those informing class members o f the action and the fact that they will be bound

by the result unless they opt-out. Court approval is also required for the terms o f any proposed settlement reached

between the named parties, and for the fees to be paid to plaintiff's counsel, which are typically in excess o f a stan-

dard hour ly rate and often calculated as a percentage o f the award.
' An Act Respecting the Class Act ion, R.S.Q., c. R-2 (Can. Que); Code o f Civi l Procedure, R.S.Q. 1977,

c. C-25, arts. 999-1051 (Can. Que.); Class Proceedings Act, R.S.O. 1992, c. 6 (Can. Ont.); Class Proceedings

Act, R.S.B.C. 1996, c. 50 (Can. B.C.); Class Actions Act, R.S.S. 2001, c. 12.01 (Can. Sask.); Class Actions Act,

R.S.N.L. 2001, ¢. C-18.1 (Can. Nf ld.) ; Rules Amending the Federal Cour t Rules, 1998, $.0 .R. 98-106 (Can.);

The Class Proceedings Act, C.C.S.M., c. C130 (Can. Man.); Class Proceedings Act, R.S.A. 2003, c. C-16.5 (Can.
Al ta . ) ; Class Proceedings Act, R.S.N.S. 2007, c. 28 (Can. N.S.).

2 Federal Court of Australia Act 1976 (Cth) pt IVA.
3 Civil Procedure Act 2005 (NSW) pt 10 (Austl.).
* Supreme Court Act 1986 (Vic) pt 4A (Austl.).
+ In the other State Supreme Courts representative proceedings may be commenced jo in ing the claims of

those who have similar interests but the judgment or settlement does not bind all such persons, See South Aus-
tralia Supreme Court Rules 2006 (SA) r 80; Queensland Uniform Civil Procedure Rules 1999 (Qid) r 75 (Austl.);

Western Australia Rules o f the Supreme Cour t 1971 (WA) O [8, r 12.

® Pirell i Cable Holding NV v. Revenue & Customs Comm'?rs., (2007| E W H C (Ch) 583, [2007] All E.R. 408

(Eng. & Wales).
? Esso Petroleum Co. Ltd. v. Addison, [2003] E W H C (Comm) 1730, [2003] A l l E.R. 253 (Eng.).
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o f assumptions. In theory, col lect ive redress may proceed also by way o f Representative

Actions. However, this is permi t ted on ly where claimants have the same interest and more

than one person shares the claim wi th the representative?; and such actions are often defeated

by defendants on the «same interest» cr i ter ion.
In the English bank charges li t igation, which involved numerous individual matters in the

county courts, where the results in one case were no t b ind ing in other cases?, an effort was

made to instill order by deciding a test case?, which could then be appealed to the Supreme
Court?. This improved the coherence o f the process, but the decision did not resolve all the

outstanding issues, and certain aspects o f the individual cases remained to be determined. The

experience wi th these cases prompted the development o f a proposal for a collective action

that was included in the Financial Services Bi l l 2010°. Under this proposed regime the cour t
could order either an opt - in or an opt -out class action, and the drafting o f support ingr u l e s

of court?. However, this legislative initiative lapsed i n 2010 w i th the change in government?.

Netherlands ? There are two collective redress regimes for mass damage in theN e t h e r -

lands, and they are available in most areas o f law. The Du tch A c t o n the Col lect ive Settle-

ment o f Mass Damage Claims (WCAM)? was introduced i n 2005 to permi t representative

organizations to enter into sett lement agreements w i th allegedly liable parties and to apply

jointly for a declaration by the Amsterdam Court o f Appeal that presumptively binds those

covered by its terms o n an op t -ou t basis?. Dur ing the pendency o f the declaration, al l other

related proceedings may be suspended?. The W C A M was designed to complement U.S. class

actions and class settlements by faci l i tat ing the inclusion o f class members f r o m outside

the U.S., pr imar i ly f rom Europe, who would otherwise be excluded. I t has proven to be an

efficient, simple, and relatively inexpensive mechanism o f group l i t igat ion".
In addition, the Dutch Civ i l Code provides for a collective right o f act ion in mass dam-

age cases? under wh ich a Du tch foundat ion or association incorporated to represent the

interests o f a group may ini t iate proceedings to protect the c o m m o n interests o f the group.

e e
: Civil Procedure Rules [CPR], 1998, S.1. 1998/3132, r. 19.6 (U.K.).

Over 53,000 claims were fi led in the English Coun t y Cour ts between March 2006 and August 2007. the
rate o f month ly l i t igation is out l ined in Rachael Mulheron, Reform o f Collective Redress in England andWales:

A Perspective o f Need (Research Paper for the Civ i l Justice Counci l , Feb 2008), section 17, and see, e.g., Brennan

v,Nat iona l Westminster Bank Ple {2007 E W H C (QB) 2759. [42] (Eng. & Wales).

Wal ee of Fair Trading v. Abbey National Ple [2008] EWHC (Comm) 875, [2008] 2 All E.R. 625 (Eng. &
es).

?Office of Fair Trading v. Abbey National Plc [2009] UKSC 6, [2009] 3 W.L.R. 315 (Eng.).

: Financial Services Act, 2010, §§ 18-25 (U.K.).
;Financial Services Act, 2010, (U.K.) (proposed CPR 19.IV).

i t yo f t left collective redress to be pursued by way ofGroup Litigation Orders, thus limiting the predictabil-
1860 (Es, process and,possibly, the outcome. Multiple Claimants vSanifo-Synthelabo Ltd. [2007] EWHC (QB)

ne & Wales) (regarding the use o f the anti-epileptic drug Epilim by pregnant women).

ing R e n e e Wetboek [BW] [Civil Code], bk. 7, art. 907-910 (Neth.); Wetboek van Burgerlijke Rechtsvorder-
) ¥] {Codeo f Civi l Procedure], art. 1013 (Neth.).
© The agreement may provide for cancellation should too many injured parties opt out.
,, Dutch Arbitration Act |DCCPI, art. 1015 (Neth.).

verium ( n o r i c e Petroleum, {Hof] {Court of Appeal Amsterdam] May 29, 2009, NJ 2009, 506 (Neth.); Coa-
i n g (Switzerarg yAG of Appeal Amsterdam] Nov. 12, 2010, L I N 2010, BO3908 (Neth.); confirmed Scor Hold-

Appeal Amsterd and the Stichting Converium Securities Compensation Litigation, 17 Jan 2012 [Court of
b lam].

BW, bk. 3, art. 30Sa-c (Neth.).
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Avai lab le remedies are l i m i t e d to dec lara tory judgments a n d in junc t ions fo r the benefit o f

interested persons, and the j u d g m e n t binds on ly the organ iza t ion and the defendant. Once

a j u d g m e n t is rendered, interested part ies mus t in i t ia te separate proceedings to establish

the responsible party?s l i ab i l i t y t o them, a long w i t h quest ions o f causal i ty, a n d the amount

o f damages to be awarded to them.

Htaly ? In 2007, following decades o f scholarly debate, legislative initiatives to intro.

duce class actions began. The financial failures o f large corporations' affecting thousands
o f investors underscored the persistent problems o f court dockets clogged with individual

civi l suits and bankruptcy proceedings. Class actions provisions were incorporated into the
Consumer Code? and after various revisions came into effect in 2010 for cases arising after

mid-2009. With only six class actions having been brought and one having been declared
admissible to date, the procedure is largely untested and observations on its functioning

are necessarily theoretical.
Pursuant t o E U Directives?, col lective actions have been developed fo r consumer claims

a n d expanded to env i ronmenta l p ro tec t ion , securit ies regulat ion, an t i -d i sc r im ina t i on pro-

tec t ion , and other areas. Such actions m a y be b rough t on ly by qua l i f ied bodies, such as ac-

credited consumer associations, and these act ions m a y seek o n l y in junct ive relief. However,

a n e w pub l i c class act ion was in t roduced in 2009 to p e r m i t ind iv idua ls and groups to apply

t o the admin is t ra t i ve courts fo r c la ims in connec t i on w i t h pub l i c bodies that fai l t o ful f i l

t h e i r o f f i c ia l obl igat ions. The re l ie f available consists o f m a n d a t o r y orders. Damages must

be sought separately in the c iv i l courts in ind iv idua l c la ims o r in accordance w i t h the class

ac t ion prov is ion incorpora ted in the Consumer Code. Despi te this range o f procedures for

v ind ica t ing g roup rights, the general lack o f eff ic iency in the Ital ian jud i c ia l system is widely

t h o u g h t to represent a m a j o r imped imen t t o the pro tec t ion o f g roup rights.

Belgium ? In Belgium, the Judicial Code and Civ i l Code contain procedural techniques that

are being used for mul t i -par ty actions?, inc luding jo inder o f claims that should be tried together

to prevent cont rad ic tory decisions, voluntary or coercive intervention, and party representa-

t i on , in w h i c h a person (natural or legal) may receive a mandate f rom a group o f individuals to

represent them?. These techniques have been cr i t ic ized as t oo cumbersome fo r large-scale
mass claims because each group member?s part ic ipat ion must be established individually?.

As in I ta ly , there are also a series o f legislative in i t ia t ives in Be lg ium imp lement ing

E u r o p e a n directives?. These regimes p e r m i t pr ivate pro fess iona l , in ter -pro fess iona l or

' Such as Parmalat, Cirio, and Giacometti.
? C o d i c e de l C o n s u m o { C o n s u m e r C o d e ] , art. 140 ( I t . ) .
3 See, e.g., Counci l Directive 98/26/CE, 1998 O.J. (L166/45) (EU); Counci l Directive 2009/22/CE, 2009

O J . (L110/30) (EU).
* Piet Tae lman & E m i l i e D e Baere, New Trends in Standing and Res lud ica ta in Collective Suits (Belgium), in

A .W. Jongbloed (ed.), The X/1[ th World Congress o f Procedural Law: The Belgian a n d Dutch Reports, \ntersentia, 2008.
5 Hubert Bocken & Bernadette Demeulenare, The Defence o f Collective Interests in Belgian Civil Procedure,

in Effectiveness o fjudic ia l protection and the constitutional order: Belgian Report at the I I International Congress o f
Procedural Law 161, Kluwer, 1983 (Neth.).

§ Piet Taelman & Stefaan Voet, Belgium and Collective Redress: the Last o f the European Mohicans, in E. Dirix

& Y H . Leleu (eds.), The Belgian reports at the Congress o f Washington o f the International Academy of Compara-

tive Law 305, 325, Bruylant, 2011 (Belg.).
T See, e.g., Wet betreffende de intracommunautaire vorderingen tot staking op het gebied van de bescherm-

ing van de consumentenbelangen [Cross Border Injuctions Act] o f May 26, 2002, Belgisch Staatsblad |B.S.} [Of-

ficial Gazette o f Belgium], July 10, 2002 (Bel.) (implementing Council Directive 98/27/EC, 1998 O.J. (L166/51)
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p u b l i c associations, or organizations that satisfy certain legal criteria? to br ing in junct ive
or preventive actions fal l ing w i t h i n the i r statutory objectives (so called «group actions»).

Areas covered include consumer protect ion, misleading advertising, unfa i r contract terms

and long distance agreements, amicable recovery o f consumer debts, environmental harm,

discrimination and racism, and copyright. Such actions are rare because funding is l im i ted ,

damages cannot be claimed, and the outcome does not bind the group.
Currently, there is n o provis ion for damages class actions in which a representative may

seek monetary damages on behal f o f a s imi lar ly-s i tuated group, the members o f w h i c h

would be bound by the result. However, three proposals have emerged?: the government?

has proposed a settlement t rack regime based on the Du tch Col lect ive Sett lements Act ,

and al i t i g a t i o n track based on the Quebec class act ion; the two Green oppos i t ion parties*

have proposed a procedure w i th a phase for the c o m m o n issues fo l lowed by a phase f o r

individual issues; and the Flemish Bar Counc i l has proposeda class action bi l l . N o n e o f

these have yet been submitted to Parl iament.
Sweden ? The Swedish G r o u p Proceedings A c t o f 2002 (SGPA) permits g roup actions

in all types o f cases in the general courts, inc lud ing private, organizat ional and, pub l ic

group actions. Cla ims for in junct ions and for indiv idual damages for group members may
be brought. Group members who have opted- in are bound by the judgment. A l though on ly
twelve actions have been commenced in the decade since its in t roduct ion, the S G P A has

had considerable effect by increasing the number o f claimants, improv ing the i m p a c t o f

litigation, and broadening access to justice?.

(EU) (on injunctions for the protect ion o f consumers? interests)). The A n t i - D i s c r i m i n a t i o n Acts imp lemented

Council Directive 2000/43/EC, 2000 O.J. (L180/22) ( E U ) (on equal t reatment in employment and occupat ion) ;

Council Directive 2000/78/EC, 2000 O.J. (L303/16) ( E U ) (on equal t reatment in employment and occupat ion) ;

and Counci l Directive 2004/113/EC, 2004 O.J. (L373/37) ( E U ) ( o n equal treatment between m e n and w o m e n

in the access to and supply o f goods and services, etc. See Wet van ter bestri jding van bepaalde vormen van dis-

criminatie, [General N o n - D i s c r i m i n a t i o n Ac t ] o f May 10, 2007, Beglisch Staatsblad [B.S.] [Off ic ia l Gazette o f

Belgium], M a y 30, 2007 (Belg.); Wet van ter bestri jding van discr iminat ie tussen vrouwen en mannen, [Gender

Act] o f May 10, 2007, Beglisch Staatsblad [B.S.] [Off ic ia l Gazette o f Belgium] M a y 30, 2007 (Belg.); Wet van

tot wijziging van de wet van 30 ju l i 1981 tot bestraffing van bepaalde door racisme o f xenofobie ingegeven daden

[Racism Act] o f May 10, 2007, Beglisch Staatsblad [B.S.} [Off ic ia l Gazette o f Belg ium] M a y 30, 2007 (Belg.) .
" For example, having legal personality for some period, generally three years.
? For a thorough analysis o f these proposals see Piet Taelman & Stefaan Voet, Belgium and Collective Re-

dress: the Last o f the European Mohicans, at 325-342.

* For example, the minister o f Consumer Affairs and the minister o f Justice. For an analysis (by the authors

o f t h e proposal) see Hak im Boularbah, Des actions groupées vers l?action de groupe: quelle valeur ajoutée pour l?avo-

cat?, in La valeur ajoutée de l?avocat. Actes du Congrés de !?0.B.F.G. du1 7 févr ier 2011, Anthemis, 2011, at 33 (Bel . ) ;
Andrée Puttemans, L?introduction d?une forme d?action collective en droit belge, i n A. Legendre (ed.), L?action col-

lective ou action de groupe. Sepreparer a son introduction en dro i tfrancais et en droit belge 24, Larcier, 2010 (Belg.).
* Ecolo & Groen!,

In Grupptalan mot Skandia y, Forsikringsaktiebolaget Skandia [Skandia], 2003-10 T6341 (Swed.) a n o n -

Profit organization («Group Action against Skandia») was formed in October 2003 to seek a declarat ion on behal f

o f 1.2 mil l ion policyholders o f a subsidiary whose asset management business had been transferred to the par -

€nt company. More than 15,000 people paid membership dues o f about € 15 to cover the runn ing expenses o f

t h e organization in pursuing the relief. The media coverage was extensive. The proceedings, ul t imately th rough

arbitration, were protracted but in t ime, the company was ordered to pay about €145 mi l l i on to the subsidiary,

m t s indirectly compensating policyholders. The organization said that the rel ief wou ld not have been possible i f
there had been no class action procedure to pursue it. Per Heinr ik L indb lom, Nat iona l Report: Group Lit igation
inSweden 22 (Dec. 6, 2007) (Swed.) available at ht tp: / /www. law.stanford.edu/d isp lay/ images/dynamic/events

media /Sweden_Nat iona l_Repor t .pdf . ~
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I n addit ion, potential defendants have been given the incentive to make amends yo}.

untar i ly and to compensate potential group members. Thus, arguably the most important
funct ion o f group actions for individual ly non-recoverable claims has been preventative
through behaviour modif icat ion. A feasible opportunity to seek legal redress has provided

considerable incentive to responsible conduct in preventing and addressing harm,
Brazil ? The Brazilian Constitution o f 1988 provides for class actions to protect diffuse

a n d collective interests in all areas o f law. Class actions are federally regulated but may be filed
in state and federal courts in a range o f matters including consumer rights, environmental

problems, and public corruption. The process is generally an opt-out one in which claimants

may choose to proceed independently o f the class. While the claims must be similar, there
is no certif ication procedure in which such a determination would be made, onlya statutory

Trequirement concerning the formal adequacy o f the representative for the purposes o f stand-
ing. Class actions may be brought by the Public Prosecutors Office (Ministério Publico) and

the Publ ic Defenders? Office (Defensoria Piiblica); public entities, such as the Federal, State

and Munic ipa l Governments and other Agencies; private associations and unions, such as

consumer organizations, which must be registered before public authorities; and by individuals

in the case o f citizen class actions for the protection o f public assets ( a g o popular). The full

range o f remedies available in ordinary litigation are available in class actions.
Russian Federat ion ? There are t w o forms o f g roup act ion in the Russian Federation: one

f o r the v i n d i c a t i o n o f the rights o f persons w h o canno t speci f ica l ly be ident i f ied , wh i ch was

f i rs t i n t r o d u c e d i n the C o n s u m e r Pro tec t ion A c t o f 1992, a n d w h i c h is c o m m o n l y known

as a p u b l i c class ac t i on ; a n d another , fo r the v i n d i c a t i o n o f the r ights o f persons w h o can

be i d e n t i f i e d , w h i c h was i n t r o d u c e d in 2009, and w h i c h is c o m m o n l y k n o w n as a private

class ac t i on . B y w a y o f background , many business disputes i n Russia are resolved through

a r b i t r a t i o n i n the A r b i t r a t i o n Cou r t s u n d e r the A r b i t r a t i o n Procedure Code , a n d private

class ac t i ons are p r o v i d e d fo r o n l y i n the A r b i t r a t i o n Procedure Code . I n cont ras t , other

d isputes are genera l l y resolved i n the cour ts o f l aw u n d e r the C iv i l P rocedura l Code o f the
Russ ian F e d e r a t i o n , a n d m o s t pub l i c class ac t ions are dec ided in those cour ts (a l though

t h e y m a y a lso be cons ide red i n the A r b i t r a t i o n Cour ts ) .

Publ ic class actions may be authorized specifically in legislation, such as the Consumer
Procedure Act? or impl ic i t ly through the nature o f the legal relationship. For example, the

law protecting objects o f cultural heritage provides that «the objects o f the cultural heritage

(historic and cultural monuments) o f the peoples o f the Russian Federation are o f unique
value for the whole multinational population o f the Russian Federation and represent an in-

tegral part o f the world cultural heritage»?, therefore, i f issues relating to cultural monuments
are raised in court, i t is the public interest that the public rights affected should be defended.

Part icular Features

Objectives
There is a considerable agreement among the reports that the objectives o f grouplit igation

are to advance access to justice, judicial economy, and behavior modification. However, the

e e
' Articles 45, 46 o f the R F Law dd. February 7, 1992, No. 2300-I «On Consumer Protection», in Legal ref-

erence system « C o n s u l t a n t- Plus.»
? O n Objects o f the Cultural Heritage (Historic and Cultural Monuments) o f the Peoples o f the Russian

Federation, Law No. 73-FZ dd. June 25, 2002.
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differences in the way in which these objectives are weighted and described reveal each legal

system?s particular aspirations for meeting the challenges o f providing for collective redress.

Access to just ice has par t i cu la r signi f icance among c o m m o n law regimes, in w h i c h

claimants ord inar i ly must finance the prosecut ion o f the i r claims, inc lud ing developing

and presenting the facts to the court. The obstacles faced by the i r civi l law counterparts are

different in that the courts are pr imar i ly responsible for investigating the facts and compi l -

ing the record, reducing the expense faced for indiv idual claimants. I n those countries, the

improvements in access to just ice tend to be more closely related to easing the burden on

courts whose dockets would otherwise be clogged by large numbers o f ind iv idua l matters

that could be aggregated.

Among c o m m o n law countries, improv ing jud i c ia l economy may be more prevalent a

concern in the United States, where lawyers may carry inventories o f similar claims in areas

o f the law that i n some other countr ies are processed in administrat ive tribunals. I n those

countries, class actions made in cases o f individually, economical ly non-viable claims may

actually serve to increase, rather than reduce the caseload for the courts?. In these situations,

access to justice is improved, but the gains in jud ic ia l economy in aggregating claims that
would not otherwise be brought is less obvious.

However, a related concern for consistency can arise from the need to resolve large n u m -
bers o f claims raising the same issues in situations o r legal systems where stare decisis does

not apply. For example, as mentioned, this concern arises in the county courts in Eng land

for claims that are not subject to b ind ing precedent f rom higher judic ia l au thor i ty and, o f

course, it arises in civi l law jurisdict ions where the doctrine o f stare decisis does not operate.

Nevertheless, i t may safely be said that the objective o f behavior mod i f i ca t ion is the

Most controversial o f the objectives and there has been considerable debate in civi l law and

common law countries alike over the extent to wh ich civi l l i t igat ion undertaken by private
persons should serve this funct ion. This is not a feature o f logistical differences between

common law and civi l law procedure, or even between the tradit ions o f ind iv idua l legal
systems so much as i t is an impor tant feature o f Amer ican exceptionalism.

In the fol lowing descript ions o f the objectives o f collective redress in the various legal
systems surveyed, i t is interesting to see the commi tment to ensuring that class actions en-

hance the effectiveness o f collective redress wi th in the civi l justice system wi thou t altering

or interfering wi th what are understood to be the core procedural values o f each system.

Canada ? In 1978, w i th the rise in publ ic law litigation? and the hope that pr ivate

Attorneys General cou ld use class actions to f i l l the gaps in regulatory enforcement ,
Quebec passed class act ion legislation?. Soon after, in 1982, the Ontar io Law Re fo rm

Commiss ion published a three-volume report recommending the enactment o f legislation

? Nevertheless, such claims would need to be distinguished from those described in the U.S. as negative value
claims in that the threshold for viability in other legal systems may be much higher than in the U.S. where con-
lingency fees have Jong been a regular feature of named-party litigation and claimants do not ordinarily face the
Prospect ofpaying a defendant?s attorneys fees i f they are unsuccessful.

AG Mauro Cappelletti & Bryant Garth, Access to Justice: The Worldwide Movement to Make Rights Effective:
A b a n a ! Report, in M. Cappelletti & B. Garth (eds.), | Access to Justice 36, Sijthoff & Noordhoff, 1979; see also

am Chayes, The Role of the Judge in Public Law Litigation, 89 Harv. L, Rev. 1041 (1976).
1987 See WA. Bogart, Questioning Litigation?s Role: Courts and ClassActions in Canada, 62 Ind. L.J. 665 (1986-

); Catherine Piche, The Cultural Analysis of Class Action Law, 2 LSU L. Ctr. J. Civ. L. Stud. 101, 118 (2009);

sion, Finn, i n a Class All Its Own: The Advent of the Modern Class Action and Its Changing Legal and Social Mis-
»2 Can. Class Action Rev, 333, 352-353 (2005) (Can.).
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in Ontario?. The Report recognized the increasingly complex and interdependent naty
o f society resulting from «mass manufacturing, mass promotion, and mass consumption.

and the fact that the activities o f major corporations, international conglomerates and

big government can be affecting and possibly causing injury to large numbers o f people!

Bearing in m ind that «the individual is very often unable or unwil l ing to stand alone in

meaningfu l opposition»?, class actions could serve an important funct ion in Promot.
ing access to justice. «By affording «an oppor tun i ty for voicing mass grievances in an

order ly fashion wi th in the framework o f the existing «judicial» system», {classactions]
may provide an antidote to the social frustration that exists where neither courts nog

administrat ive agencies are able to protect the rights o f citizens on an individual basigy*

Access to justice, judicial economy and behavior modif ication were the three principal
justif ications for recommending that Ontario enact class proceedings legislation. The Re-

p o r t noted that «many claims are not individually litigated, not because they are lacking
in mer i t o r unimportant to the potential claimant, but because o f economic, social, and

psychological barriers»?®. It was hoped that class actions could help to overcome these bar-

tiers and, in this way, perform an important function in society.
W h e n the leg is la t ion was passed in 1992, b o t h the access to jus t ice and the regulatory

f u n c t i o n s were acknowledged. A c c o r d i n g to the A t t o r n e y Genera l o f On ta r i o , there was

m o r e to the in i t i a t i ve t h a n access to just ice: «Representative p la in t i f f s [...] serve in effect as

s o m e sor t o f pr ivate attorneys general t o attack wha t t hey consider t o be shoddy workman-

sh ip , e n v i r o n m e n t a l band i t r y [ , ] or corporate skulduggery [ . . . ] [ i n th is} cost-effective way

t o p r o m o t e pr ivate en fo rcemen t and thereby to take some o f the pressure o f f enforcement

b y t h e budge t - res t ra ined government ministries»?. Desp i t e this, the regulatory function

o f class ac t ions has received less recogn i t i on than the access to jus t ice benefits?; and class

ac t i ons have fa r m o r e c o m m o n l y been descr ibed as serving the t r ipar t i te ro le o f access to

j us t i ce , j u d i c i a l economy, and behav iou rm o d i f i c a t i o n ? .

A u s t r a l i a ? A s i n Canada, the m a i n object ive o f g roup l i t i ga t ion in Aus t ra l ia is under-

s t o o d as i m p r o v i n g access to jus t ice by p e r m i t t i n g mat ters w i t h h i gh rat ios o f l i t igation
cos t t o c l a i m size to be aggregated so as to ove rcome the d i s p r o p o r t i o n a t e l y h i gh cost o f

l i t i g a t i n g i n d i v i d u a l claims?. St i l l , as in Canada , the procedure also suppor ts regulatory

a
! Ont. Law Reform Comm?n, Report on Class Actions (1982) (Can.).
? Thid., at 3.
3 Tbidem.

* Ibid., at 130.

5 Ibid., at 139.
6 1 Scott & N. McCormick, Jo Make a Difference:A Memoir Stoddart, 2001, 182 (as cited in Hon. I. Binnie,

Mr, Attorney Ian Scott and the Ghost ofSir OliverMowat, 22 Advoe. Soc?y J. 4 (Spring 2004) (Can.)).
7 ?The Supreme Court of Canada referred to class actions as having a «social dimension» in Delf Computer

Com. v. Union des consommateurs, [2007] 28.C.R. 801 at para. 106 (Can.). I n Aifresh Beverages Can. Corp. v. Hoe-

scht A G (2002), CarswellOnt 77, [2002] 16 C.P.C. Sth 301 (Can. Ont.), the Ontario Superior Court stated at para-

graph 16 that «the private class action lit igation bar functions as a regulator in the public interest for public poli-

cy objectives.» However, explicit acknowledgments o f the class action?s broader public policy funct ion are rare.
© western Canadian Shopping Centres v. Dutton (Dutton), [2001] 2 S.C.R, 534, para. 28 (Can.). The extent to

which these objectives are realized through class actions has been considered by Jasminka Kalajdzic inAccessing

Justice: Appraising ClassActions Ten Years After Dutton, Holl ick & Rumley, 53 Sup, Ct. L. Rev. 243 (2011) available

at ht tp: / /www.uwindsor.ca / law/kalaj j /system/f i les/ Introduct ion-%20Kalajdzic.pdf (Can.).
9 Access to Just. Taskforce, A Strategic Framework f o r Access to Justice in the Federal Civi l System \14 (2009)

(Austl .) , available at http://www.ag.gov.au/Documents /A%20Strategic% 20Framework %20for% 20Access% 2010%
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objectives' by promoting consumer protection, efficient markets, and a better environment

through the initiation o f largely privately funded and privately driven litigation?. This is

particularly true in areas where gaps in regulatory action wil l leave harm undercompen-
sated and where the internalization o f such harm by wrongdoers wil l enhance deterrence.

England a n d Wales ? G r o u p l i t igat ion in England and Wales has been described as

having six objectives: propor t iona l i ty ; predictabi l i ty; access to justice; jud ic ia l and wider

economy; (to a lesser extent) deterrence; and fairness.

Proportionality, an overr iding objective for all l i t igation under the Civ i l Procedure Rules

(CPR)', requires the al lotment o f an appropriate share o f the court?s resources to each case

taking into account the need to allot resources to other cases?. For example, in an appropriate

case, the requirement o f propor t ional i ty may warrant the recommendation that claimants

participate in an opt - in G r o u p Li t igat ion Order rather than pursue a representative action?.

Predictability is an obvious benef i t o f aggregating claims that otherwise could fo l low a

myriad o f courses producing a range o f outcomes, and wh ich could be subjected to di f fer-

ent case management strategies by the courts. The 2010 legislative init iat ive to establish a

class action regime would have furthered this objective under the G r o u p Li t igat ion Orders

regime, but the init iat ive lapsed w i th the change in government.
Access to Justice, was named by Lord W o o l f i n his 1996 Report as one o f three key pr in-

ciples underp inn ing any new regime o f collective redress, «where large numbers o f people

have been affected by another?s conduct , but indiv idual loss is so small that i t makes an

individual action economical ly unviable»?. The Cour t o f Appeal has also noted that the

20SJustice%20in %20the %20Federal % 2 0 C i v i l % 20Justice %20System %20% 20Report % 200f20the % 20Access%

20to% 20Justice%20Taskforce.pdf, Cth, Parliamentary Debates, House o f Representatives, 14 Nov. 1991, 3174 ( M i -

chael Duffy, Att?y Gen.) (Austl .) ; Aust/. Law Reform Comm?n, Grouped Proceedings in the Federal Court: Report

no. 46, at 13 (1988).
' Bernard M u r p h y & Cami l l e Cameron, Access to Justice a n d the Evolution o f Class Action L i t igat ion in

Australia, 30 Melb. U. L. Rev. 399, 404 (2006) (Austl .) .
? See ib idem.; John Sorabji et al. (eds.), Civi l Justice Council, Improving Access to Justice Through Collective

Actions: Developing a More Efficient and Effective Procedure f o r Collective Actions 13 2008 (Eng. & Wales), avail-

able at ht tp: / /www.lawcentres.org.uk/uploads/Improving_Access_to_Just ice_through_Col lect ive_Act ions.pdf.
> See Civil Procedure Rules [CPR], 1998, S.1. 1998/3132, 1. 1.1(1), (2)(c) (U.K.).
* CPRr. 1.1(2)(e).
5 Emerald Supplies L td v. British Airways Plc, (2009] E W H C 741 (Ch) 741 [38], [2010] Ch. 48 (c la im for price

fixing against airlines), a f d , [2010] E W C A (Civ) 1284, [2011] Ch. 354 (Eng. & Wales) (claim for pr ice- f i x ing

against airlines); see Taylor v. Nugent Care Soc?y, [2004] E W C A (Civ) 51 [22], [2004] | W.L.R. 1129 (Eng.) (pro-

port ional i ty referred to in the G r o u p Li t igat ion Order) . But see Mi l lharbour Mgmt. Lid. v. Weston Homes Ltd.,

[2011] E W H C ( T C C ) 661 [22(6)), [2011] 3 Al l E.R. 1027 (Eng.) (propor t ional i ty mi l i tated in favour o f a repre-

sentative action).

* Sir Harry Wool f , Access to Justice: F ina l Report to the Lord Chancellor on the Civi l Justice System in Eng-

land and Wales, ch. 17, para. 2 (1996) (Gr. Brit .). (According to the Civi l Justice Counc i l o f England and Wales:

+A civil justice system: 1. should be just in the results i t and they deliver; 2. should be fair and be seen to be fair;

3. should ensure litigants have an equal opportuni ty , regardless o f the i r resources, to assert or defend their legal

rights; 4. should ensure that every l i t igant has an adequate oppor tun i ty to state his or her own case and answer

their [sic] opponent's; 5. should treat l ike cases alike (and conversely treat different cases differently); 6. should

deal with cases efficiently and economically, in a way which is comprehensible to those using thec i v i l justice sys-

tem and which provides lit igants wi th as much certainty as the l i t igat ion permits; and do so wi th i n a system best

Organised to realise these principles... I t is these principles, which reflect Lord Wool f 's commi tmen t to procedural
Justice now being as impor tan t as substantive justice, which guide the Civi l Justice Counc i l in making its recom-

mendations [for collective redress reform]) ; John Sorabji et al. eds., Civi l Justice Counci l , Improving Access to Jus-

lice Through Collective Actions: Developing a More Efficient and Effective Procedure f o r Collective Actions, at 9 - 1 0 .
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importance o f efforts to permit viable actions to be brought in situations where Claimants
would f ind it prohibit ively expensive to bring individual proceedings?.

Judicial, and wider, economy, also named as a key principle by Lord Woolf, would

be served by a procedure that could «provide expeditious, effective[,] and Proportionate

methods o f resolving cases, where individual damages are large enough to justify individual

action but where the number o f claimants and the nature o f the issues involved mean that

the cases cannot be managed satisfactorily in accordance with normal procedures?, The
potential benefit o f this feature o f the proceedings to defendants has also been noted?,

Deterrence, t hough on ly a b y - p r o d u c t o f ach iev ing compensa t ion fo r class members,

is an i m p o r t a n t a n c i l l a r y consequence o f effect ive pr ivate en fo rcement . Accord ing ly , the

O f f i ce o f F a i r T r a d i n g a n d the Eu ropean Commiss ion?, a n d the U . K . government? haye

acknowledged that pr ivate actions by vict ims in compe t i t i on law are a necessary complement

t o p u b l i c e n f o r c e m e n t ef for ts, as they broaden the scope o f cases that can be investigated;

t h e y p r o m o t e greater awareness o f c o m p e t i t i o n law; and they re in force deterrence.

Fairness was also emphasized by L o r d W o o l f ' s repor t , w h i c h acknowledged that col-

lect ive redress shou ld «achieve a balance between the n o r m a l r ights o f c la imants and de-

fendants , t o pursue and defend cases ind iv idua l l y , and the interests o f a group o f parties to

l i t igate t h e ac t ion as a w h o l e in an effect ive manner»?. T h e C iv i l Just ice C o u n c i l Report in

2008 emphas ized tha t fairness remains a val id b e n c h m a r k w h e n cons ider ing any collective

ac t i ons r e f o r m a n d des ign fo r the jur isd ic t ion?.

Nether lands ? T h e W C A M procedure promotes access to jus t ice and jud ic ia l economy

by enab l ing D u t c h c la imants to benef i t f r om the results o f foreign class actions (typical ly in

the U n i t e d States) and to enable them and the defendants to avoid re- l i t iga t ion o f the claim.

I n add i t i on , the W C A M seeks to promote f ina l i t y o r legal certainty by p rov id ing fo r judicial

declarat ions o f the parties? rights and obligations in respect o f the matters in wh ich settlements

are approved?. To the extent the W C A M provides compensat ion that is no t otherwise obtain-

' Afrika v. Cape ple [2001] EWCA Civ 2017, para. 1.

* Sir Harry Wool f , Access to Justice: Final Report to the Lord Chancellor on the Civil Justice System in England

and Wales; see Emerald Supplies, [2010] EWCA (Civ) 1284 [4] (Eng. & Wales).
> John Sorabji et al. eds., Civi l Justice Council, JimprovingAccess to Justice Through Collective Actions: Devel-

oping a More Efficient and Effective Proceduref o r Collective Actions.
* Ibid., at 60, 69.

5 Her Majesty?s Treasury, Budget 2007, H.C. 342, 3.45 (U.K. ) , cited in John Sorabji et al. eds., Civil Justice

Counci l , /mproving Access to Justice Through Collective Actions: Developing a More Efficient and Effective Proce-

duref o r Collective Actions, at 50 n. 82.
6 Sir Harry Woolf, Access to Justice: Final Report to the Lord Chancellor on the Civil Justice System in England

and Wales; see Civi l Procedure Rules [CPR], 1998, S.I. 1998/3132 r. 1.1(2)(a), (d) (U.K.) .
7 Civi l Justice Council, Jmproving Access to Justice Through Collective Actions: Developing a More Efficient and

Effective Procedure f o r Collective Actions, 43,
8 See Helene van Lith, The Dutch Collective Settlements Act and Private International Law, Mak iu Publish-

ers, 201! (2010) (Neth.); M . B . M . Loos, Frank Alleweldt et al. (eds.), Evaluation o f the Effectiveness and Efficiency

o f Collective Redress Mechanisms in the European Union ? Country Report The Netherlands, 2008 (Neth.), avail-
able at hitp://ec.europa.eu/consumers/redress_cons/nl-country-report-f inal.pdf; Memorie van Toelichting |Ex-

planatory Memorandum to the WCAM], Kamerstukken \ i 2003-04, 29 414, no. 3 (Neth.); The Dutch Class Ac-
t i on (Financial Settlement) Act ( W C A M ) (Neth.), available at www.rijksoverheid.nl; I .N. Tzankova, Financier-

ing en kosten van massaclaims: legal realism. Ofwel: wat kunnen we leren van de Engelsen (en van andere common
Jaw landen)?, in Massaclaims: Class actions opz?n Nederlands 171-204, Stichting Mordenate College ed., Ars

Aequi Libr i , 2007 (Neth.); J.N. Tzankova, National Report: The Netherlands: Part I I (2008) (Neth.), available

at hup://globalclassactions.stanford.edu/sites /default/t i les/documents/Netherlands_National_Report_2.pdf,
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able, it has been regarded as found money and few i f any interested parties have opted-out.

Execution o f settlements and the payment o f compensation have encountered few problems

and the process has succeeded in provid ing closure for the parties responsible.

Behaviour mod i f i ca t ion has been understood to be a by-p roduc t and not a ma in ob-

jective o f the W C A M , and the W C A M has succeeded in promot ing collective negot iat ion

instead o f conf ronta t ion in a collective l i t igat ion procedure. The W C A M was inspired by

the fact that collective settlements have enabled collective redress in mass damage cases in

the United States, but the W C A M seeks to promote this process wi thout cour t intervent ion

and outside the process o f a pending class action brought to the court. I t seeks to change the

way that negotiations are carr ied ou t by enabling t h e m to be based on the idea o f dialogue

instead o f conf ronta t ion in cour t proceedings.

I taly ? The ma in objective o f the class act ion procedure under the I ta l ian Consumer

Code is to enhance access to justice. The r ight to sue t o protect one?s rights under civi l and

administrative law is predicated on the pr inc ip le o f equality, wh ich is a fundamenta l tenet

o f the Ital ian Constitution?. W i t h the growth i n mass harms, the lack o f means o f collective

redress was seen to represent a m a j o r deficiency in the implementat ion o f these guarantees.

With the inclusion o f col lective redress in the Consumer Code, this gap has been fi l led f o r

consumers o f goods and services. I t is too early to tell whether group l i t igat ion w i l l also

serve the purpose o f behaviour modi f ica t ion and deterrence.

Belgium ? The existing Belgian procedures for group lit igation fall short o f the objectives

o f access to justice, jud ic ia l economy, and behaviour modification?. The procedural tech-

niques o f joinder, intervention, and party representation seek to enhance judic ia l economy?,

but they require each c la imant to opt - in . Accordingly, the procedures are ineffective for

individually non-recoverable claims and their effectiveness in other claims is impaired by the

fact that they do no t prevent a mul t ip l i c i t y o f group proceedings?. The existing procedures

for group actions also fall short o f these objectives because they d o no t permi t claims for

damages and so serve o n l y the objective o f deterrence. Ne i the r the tradi t ional procedural

techniques, nor the existing group actions regimes create credible access to justice for vict ims

o f a mass harm. The current class act ion proposals seek to remedy this.

Sweden ~ Despite the relatively few group proceedings commenced to date, with the

publicity surrounding ongoing and upcoming trials?, group litigation has proved effective
in promoting access to justice and behavior modification. Judicial lawmaking and prece-

e e e
Tomas Arons & Willem H. van Boom, Beyond Tulips and Cheese: Exporting Mass Securities Claim Settlements

from the Netherlands, 21 Eur. Bus. L. Rev. 857, 865?866 (2010) (Neth.); Helene van Lith, Case note Converium,
Ondernemingsrechm 3, 117?121 (2011) (Neth.); W.M. Schonewille, Definanciering van collectieve acties, Onder-
nemingsrecht 137 (2010) (Neth.).

" See art. 3 Costituzione [Cost.] (It.) (providing that «{a]ll citizens have equal social dignity and are equal
before the law, without distinction o f sex, race, language, religion, political opinion, personal and social condi-
Uons»); ibid., art. 24, § | (providing that «anyone may bring cases before a court o f law in order to protect their

r ights under civil and administrative law»).
These objectives, which were based on Ont. Law Reform Comm'n, Reporton Class Actions, at 117 (Can.),

Weresummarized in Dutton, (2001] 2 S.C.R. 534 at para. 27?-29.

Charles van Reepinghen, Min is ter ie van just i t ie, Verslag over de gerechielijke hervorming 327 (1964) (Belg.).

C i v ave Benjamin Kaplan, Continuing Work o f the Civi l Committee: 1966 Amendments o f the Federal Rules o f

the F;o d e r (1), 81 Harv. L. Rev. 356, 397?398 (1967); Aust l . Law Reform Comm?n, Grouped Proceedings in
f ra l Court: Report no. 46, at 107 (1988).

On the role of courts and functions ofcivil procedure in Sweden, see Per Heinrik Lindblom, National Re-
PON! Group Litigation in Sweden (in English).
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dent -bu i ld ing ' occur mainly in public and organization group actions brought by strong
and established agencies and non-prof i t organizations, but private group actions may also

produce these results. Moreover, group actions promote legal pol icy debate and ethical/
moral discourse that can result in important changes to the law. While defendants initially

try to avoid group actions, such actions provide closure by binding every member o f the

group. G r o u p actions also have a potential to contribute to judic ia l economy, particularly

in ind iv idua l ly recoverable cases?.

Brazil ? The objectives o f Brazilian class actions are the same as those o f North American

class actions. To these must be added the desire to prevent inconsistent results because Brazil

does not fo l low the model o f the binding precedent o f the common law. Group litigation in

Brazil has transformed civil justice from an individual model to a social model. There may be

differences in terminology, but the systems are substantially similar: «diffuse» or «collective»

interests in Brazil are similar to those protected by US Federal Rules 23(b)1 and 23(b)2 and
«homogeneous» individual interests correspond to those protected by Rule 23(b)3.

Russian Federation ? The development o f economic and legal relations has created a

pressing need for defense o f a group o f persons wi th claims that have common issues o f fact
and law. Given the number o f participants involved, conventional jo inder is inefficient and

the academic literature has stressed the need for the development o f a k ind o f proceeding

capable o f meeting the specific needs o f group lit igation.

Representation
I m p o r t a n t d is t inc t ions exist between the approaches taken i n the various legal systems to

represent ing c la iman ts . I n general, in the c o m m o n law, there i sa wel l -estab l ished trad i t ion

o f i n d i v i d u a l c l a iman ts f r a m i n g and prosecut ing t h e i r o w n claims i n consu l ta t ion w i t h their

legal adv isors . U n d e r the p r i n c i p l e o f par ty p rosecu t ion c la imants themselves are though t

t o be i n t h e best pos i t i on to assess t h e i r o w n needs and to exercise j u d g m e n t i n resolving

in the w a y t h a t best achieves th i s result. Th i s prov ides a basis f o r pub l i c con f idence i n the

p r o s p e c t o f p e r m i t t i n g an ind i v i dua l c l a i m a n t advised by counsel t o represent the interests

o f o t h e r s i m i l a r l y s i tua ted c la imants , subject t o the r i g h t o f class m e m b e r s to op t out .

I n contrast, in the civil law, where the courts have primary responsibility for directing the
case, the lack o fa tradi t ion o f party-prosecution can l imi t publ ic confidence in the ability

o f indiv idual claimants who have suffered the harm for which redress is sought to direct

the li t igation. In the civil law, communi ty organizations, or ideological plaintiffs, may be

thought better able to meet the challenges o f advocating on behalf o f the class. In those

countr ies, the debates centre o n whether established commun i t y organizations alone

should be permitted to represent claimants or whether associations created for the purpose

o e
! Th is refers to judicial review and judicial control o f consistency o f national! law wi th EU law.
2 See Ozum v. Sweden, Tingsratt [TR] [Uppsala Distr ict Court] 2008 T3897 (Swed.), a f d , Hovratt [HovR]

{Svea Cour t o f Appeals] (Swed.). A quota rule was applied to admissions to the veterinary medicine program at
the Swedish University o f Agricultural Sciences in Uppsala that gave the underrepresented gender among ap-

plicants (current ly male students) a better chance o f being admitted to the program. I n a private group action in

July 2008, the p la in t i f f claimed damages in total o f 4.6 mi l l ion Swedish kronor (about € 500,000) for herself and

46 other female students who were not admitted. The plaint i f f was represented by the Centre for Justice Founda-

t ion (Centrum f o r réttvisa), which had undertaken to pay the plaintiff 's l i t igation costs. Through the Office o f the

Chancel lor o f Justice, the State declared that it had no objections to trying the case as a group action. The Uppsa-
la Distr ic t Cour t decided in September 2008 to hear the case as a group action and ordered the Swedish state in @

f inal judgment to pay 35,000 Swedish kronor (about € 3,500) to the pla int i f f and each member o f the group, fora

total o f 1.6 mi l l ion Swedish kronor (€ 160,000). The decision was affirmed by the Cour t o f Appeal (Svea Hoveiitt).
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of pursuing the l i t igat ion should also be permi t ted to represent claimants, and o n h o w the

capacity o f such organizations applying to serve as representatives should be determined.

For U.S. lawyers, the prospect o f casting a c o m m u n i t y organizat ion in the role o f rep-

resentative p la in t i f f could give rise to agency concerns and suspicion o f the potential for

capture. Professors Issacharoff and M i l l e r noted that:
«The interests o f nonpro f i t consumer organizations may reflect ideological consider-

ations that may no t necessarily coincide w i th the economic interests o f consumers. [...]

This potential for distorted representation as a result o f a dist inct pol icy agenda is not as

worrisome in U.S. class act ion li t igation, where the class is usually represented by attorneys

whose interests are in obtain ing a fee, no t in changing the world?.
Even wi th in the common law, interesting differences in approach have emerged among

legal systems. I n part, this is a product o f the simple fact that, despite the principle o f party

prosecution, the claimant is not representing his or her own interests alone, but also the interests
o f a group o f persons who, apart f rom the similarities between their claims, may have li t t le in

common. In Australia, this prompted legislators to abandon the pretense o f party prosecution

directed by a claimant and to impose instead a f iduciary duty on class counsel to serve the

interests o f the class. The representative plaint i f f in the Australian systems serves more as an

example o f the harm suffered as a means o f providing a factual substratum for the assessment

o f the claim than as the person responsible for determining the direction o f the litigation.

The Austral ian and civil law approaches contrast wi th the approach taken in the Uni ted

States in which a responsible representative plaintif f , capable o f exercising judgment inde-

pendently f rom counsel, is seen as an impor tan t safeguard against the risk o f ha rm to the
interests o f the class that m igh t result f rom the inherent confl icts o f interest faced by class

counsel. Despite the acknowledged potential for confl icts o f interest between the repre-

sentative p la in t i f f and other members o f the class?, solutions have been sought in ensuring

that the representative p la in t i f f is at least a pla in t i f f wi th a material interest in the litigation?.

It is interesting to see in the fol lowing commentaries how the common concerns relating

to questions such as the representatives? dedicat ion to the welfare o f the class representa-

tive?s capacity to inst ruct counsel effectively give rise to such different solutions f rom one

legal system to another.
Canada ? \n order to be cert i f ied as a class action, the plaint i f fs in a proceeding must

have a representative w h o is able to «fairly and adequately represent the interests o f the
class»*. Adequacy o f the representative w i l l usually be determined as a f unc t i on o f the

plaintiff's motivat ion to prosecute the claim, the abi l i ty to bear the costs o f the l i t igat ion,

and the competence o f the plaintiffs? counsel?.

Motivation per se may be difficult to assess, but a representative plaintiff must at least
have «an interest the same as others in the class» and not be impecunious*. In theory, any

: Samuel Issacharoff& Geoffrey P. Miller, Will Aggregate Litigation Come to Europe ?, at 194,

Jasminka Kalajdzic, Self-Interest, Public Interest, and the Interests of the Absent Client: Legal Ethicsand Class

Action Praxis, 49 Osgoode Hall L.J. 1, 11-12 (2011) (Can.).
; See ibid., at 25-26 (citing Private Securities Litigation Reform Act, 15 U.S.C. § 78u-4 (2006)). In addition,

while the legislation refers to. a representative plaintiff, this function is often supported by a committee o f plaintiffs.

: Class Proceedings Act, R.S.O. 1992, c. 6 § 5(1)(e)(i) (Can. Ont.).
? Dutton, [2001] 2 S.C.R. 534, para. 41.

O R m i n ¥. Canadian Tire Acceptance Lid, (1995), 22 O.R. 3d 433, para. 63 (Can. Ont. Gen. Div.), a f d , 26
?RK. 3d 94 (Can. Ont. C.A.),
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legal person w i th a direct cause o f action may serve as a representative plaintiff. Most Tep-

resentative plaintiffs are individuals, but where corporations are permitted to serve in this

capacity, the law imposes restrictions'. I n Quebec, consumer organizations have served ag

representatives, but this is rare elsewhere in Canada.

Most representative plaintiffs are recruited by class action lawyers?. This practice is con.

troversial : practitioners regard it necessary to promote access to justice, but academics and
judges doubt whether i t promotes effective oversight o f counsel?. A representative plaintiff

Tecruited by a lawyer based on the lawyer?s research o f a potential claim may lack o f the nec-

essary interest, independence, and incentive to fulfil l his or her duties to the class to exercise

independent judgment in instructing counsel?. Nevertheless, in some cases the plaintiffs?
recruitment and limited contact wi th counsel has not resulted in disqualification?. Once the

representative plaint i f f has been approved by the certification judge he or she has the power

to instruct, hire, and fire counsel, and the duty to act in the best interests o f the class. The
extent o f the involvement o f representative plaintiffs varies considerably from case to case?.

A u s t r a l i a ? \ n Aus t ra l i a , class act ions are general ly pursued by special ist law f i rms, but

f e w are large e n o u g h to unde rwr i t e and manage large scale g roup proceedings*. A m i n i m u m

o f seven c la imants m u s t ins t ruc t a firm? in order to commencea class action?. The f i r m acts

o n t h e i r i ns t ruc t ions , bu t i t owes f iduc ia ry dut ies to a l l g roup members " a n d it mus t protect

a
' See Code o f Civi l Procedure, R.S.Q., c. C-25, arts. 999, 1048 (Can. Que.) (providing that a legal person

established for a private interest, partnership, or association may apply for the status o f representative i f one o f its

designated members is a member o f the group that intends to bring a class action, and the interest o f that mem-

ber is l inked to the objects for which the legal person or association has been constituted).
2 Data collected in a small-scale survey reflects the class action activity o f approximately 77 class action law-

yers, working in thirteen firms, who reported between them a total o f 332 class actions as at January 1, 2009. None
o f the four firms wi th the largest portfolio o f class actions (over 40 cases each) attributed more than twenty five per~

cent o f the i r cases as having been initiated by a client who sought legal advice from the firm. Jasminka Kalajdzic,

Access to Justice f o r the M a s s e s ?A Crit ical Analysis o f Class Actions in Ontario, L L M thesis, U. Toronto, 2009,

at h t t p s : / / t s p a c e .l ibrary .utoronto.ca/bitstream/1807/ 18780/6/Kalajdzic_ Jasminka_200911_LLM_Thesis.pdf.
3 See Jasminka Kalajdzic, Seif-Interest, Public Interest, and the Interests o f the Absent Client: Legal Ethics and

Class Action Praxis; Catherine Piche, TheClass ActionSettlement Actors: Who Protects Whom?, 23 Sup. Ct. L. Rev.

2d 57 (2011) (Can.).
* Chartrand v. Gen. Motors Corp., 2008 BCSC 1781, paras. 96-112 (Can. B.C.); Singer v. Schering-Plough

Can. Inc., 2010 O N S C 42, paras, 221 (Can. Ont.); Poulin v. Ford Motor Co. o f Can. (2006), 35 C.P.C. 6th 264,

paras. 85 -95 , 105 (Can. Ont. Sup. Ct. J.), aff'd, [2008] O.J. No. 4153 (Can. Ont. Div. Ct.) (plaint i f f , who was

described as a <pawre by counsel who recruited him, was ultimately found not to be an adequate representative).
5 F a n t v. Transamerica Life Can. (1998), 66 C.P.C. 6th 203, paras. 26 -40 (Can. Ont. Div. Ct.) , aff'd, 2009

O N C A 377 (Can. Ont. ) .
© Fant l , 2009 O N C A 377, paras. 48-74.
? Kalajdzic, Legal Ethics and ClassAction Praxis.
® Vicki Waye & Vince Morabito, The Dawningo f the Age of the Litigation Entrepreneur, 28 Civ. Just. Q. 389,

425 (2009) (U.K.). Between 1992 and 2009, roughly one-third of all class actions commenced in the Federal
Court were filed by two law firms, who were the only firms to be involved in more than ten such proceedings.
See Vince Morabito, An Empirical Study ofAustralia?s Class Action Regimes, First Report: Class Action Facts and

Figures 28 (2009).
9 Mathews v. S P I Electricity Pty. Ltd. (No. 1) [2011] VSC 167, paras, 44?46 (Austl.).

© Federal Courto fAustralia Act 1976 (Cth) s 33C(1)(a); Supreme Court Act 1986 (Vic) s 33C(1)(a) (Austl.);
Civil Procedure Act 2005 (NSW), 5 157(1)(a) (Aust) .

 Potrusevski v. Bulldogs Rugby League Club Ltd, (2003] FCA 1056, para 7 (Austl.); King v. AG Austl. Hold-
ings Ltd. (2002) 121 FCR 480, 488-89 (Austl.); Courtney v, Medtel Pty. Ltd. (2002) 122 FCR 168, 182, 184-85

(Austl.); McMultin v. ICI Aust. Operations Pty. Lid. {1997| No NG 305 (Unreported, Wilcox J, 27 Nov. 1997)

(Austl.) cited in King, 121 FCR at 482.
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the interests o f the class in the event o f a conflict between the class and the representa-
tive claimants. Related class actions are common place', accounting for nearly half of the
representative proceedings filed in the Federal Court of Australia?, with nearly one-third
commenced by different law firms?. In one case, following the court-ordered formation o f
an independently selected litigation committee to determine how to proceed in the best
interests o f the group, all the proceedings were heard together?.

Individuals, corporations, trade unions, incorporated associations and local government

councils may all serve as representatives?, Their interests need not be identical w i th the class

members? interests provided their claims have substantial c o m m o n issues o f law and fact?.

However, each representative and each class member must have a claim against each o f the

defendants?. Class representatives must have standing to bring the i r own claims?, but they

are not agents or fiduciaries o f class members?. I t is the class lawyers who interact wi th class

members and who have this responsibil ity. This has prompted commentators to question

the need for representatives?. Representatives can be removed i f they do no t adequately

represent group?s interests", and class members can opt out? i f they are dissatisfied wi th the

conduct o f the proceedings.
Mos t class actions are commenced by private parties, but the Austra l ian Compet i -

tion and Consumer Commiss ion ( A C C C ) " and the Austral ian Securities and Investment

Commission ( A S I C ) " were authorized in 2001 to commence proceedings in the publ ic

interest on behal f o f persons who have been harmed and who have provided thei r wr i t ten

' See Vince Morabito, An Empirical Studyo f Australia?s ClassAction Regimes, Second Report: Litigation Funders,

Competing Class Actions, Opt Out Rates, Victorian Class Actions and Class Representatives 21 (2010).

? Tbid., at 22.
> See ibidem.
* Kirby v. Centro Properties Ltd. [2008] FCA 1505, paras 9?12, 39 (Austl.).
5 Vince Morabi to, An Empir ical Study o f Australia?s Class Action Regimes, Second Report: Litigation Funders,

Competing Class Actions, Opt Out Rates, Victorian Class Actions and Class Representatives, at 45.

6 E p . Williams v. F A I Home Sec. Pty. Ltd. (No 2) [2000] F C A 726, para 12 (Aust l . ) ; Rod Inv. Pty. Ltd. v.

Clark (No 2) [2006] V S C 342, para 53 (Vic . ) (Austl .) ; Woodcroft-Brown v. Timbercorp Sec. Ltd. [2010] V S C 68,

paras 14?17 (Austl.).
? Philip Morris (Austl.) Ltd. v. Nixon (2000) 170 A L R 487, para 3 (AustL.). However in Bray v. F Hof fman-La

Roche Ltd. (2003) 200 A L R 607, paras 122-130, 246?248 (Austl .) , a major i ty o f the Ful l Cou r t o f the Federal

Cour t said ( in obiter) (at 630?631, [122]?[130] per Carr J and at 657-659, [246]?[248] per Finkelstein J) that

they considered Phil ip Morr is was wrongly decided on this point. Nevertheless, Phi l ip Mor r is has been largely

followed. E.g., Cook v. Pasminco (No 2) (2000) 107 FCR 44, 46 (Austl.); Johnstone v. H I H Ins. Ltd. [2004] F C A

190, para 38 (Austl .) ; Rod Inv. [2006] V S C 342; Kirby, [2008] F C A 1505, paras 175-176 (Austl .) .
® Federal Court of Australia Act 1976 (Cth) s 33D; Supreme Court Act 1986 (Vic) s 33D (Austl.); Civil

Procedure Act 2005 (NSW) s 158 (Austl.). Moreover, these provisions allowa class representative who has com-
menced proceedings to maintain those proceedings even though he or she ceases to have a claim against the de-
fendant.

° Federal Cour t o f Austra l ia A c t 1976 (C th ) s 33E; Supreme Cour t A c t 1986 (Vic) s 33E ( A u s t ) ; C iv i l

Procedure Act 2005 (NSW) s 159 (Austl .) .
© Damian B. Grave & Kenneth A. Adams,Class Actions in Australia, 131?132 (2005).
" Federal Court of Australia Act 1976 (Cth) s 33T; Supreme Court Act 1986 (Vic) s 33T (Austl.); Civil

Procedure Act 2005 (NSW)s 171 (Austl.).
? Federal Court of Australia Act 1976 (Cth) s 33J; Supreme Court Act 1986 (Vic) s 33) (Austl.); Civil

Procedure Act 2005 (NSW) s 162 (Austl.).
? The ACCC carries out these broad functions using an array of statutory powersconferred by the Competition

and ConsumerA c t 2010 (Cth) (Austl.).
?* Australian Securities and Investment Commission Act 2001 (Cth) s | (2).
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consent to this representation?. This power was meant to redress the difficulties o f purgy.

ing expensive and complicated litigation?, but it was not exercised?, From 1992-2009 only
1S out o f 241 applications commenced in the Federal Cour t o f Australia were filed by the

A C C C and the ASIC?, who preferred to leave i t to private parties to assess the costs and

benefits o f litigation?.
In 2010, the A C C C and the A S I C were given authori ty to commence actions without

wri t ten consent fol lowing a judicial declaration that a respondent had breached statutory

prohibi t ions against unconscionable behaviour or misleading and deceptive conduct, or

had taken advantage o f consumers through unfair contract terms?. In such actions, the

courts do not award damages?, but they are authorized to make various orders, including

declaring a term o f a contract or a whole contract void; varying standard form contracts;

directing refunds or the return o f property; or mandating the supply o f services. The orders

are bind ing on non-par ty consumers who accept the redress from the respondent acting
at the direct ion o f the court.

Enforceable undertakings falling wi th in the array o f powers belonging to these regulators

can lead to the init iation o f other forms collective o f redress?. These powers include issuing
publ ic warn ing notices? and infr ingement notices?. They are not lit igious, but they can

augment group litigation. Privately initiated group proceedings for compensation relying

upon a finding in an action taken by a regulator may precede, follow, or operate in tandem

wi th regulatory action.
F o r examp le , i n t h e M u l t i p l e x d ispute , a 2005 A S I C inves t iga t ion o f m is lead ing and

decept ive c o n d u c t by an in te rna t iona l cons t ruc t i on c o m p a n y cu lm ina ted in an enforceable

' See Compet i t ion and Consumer Act 2010 (Cth) s 87 (1B) (Austl.); Australian Securities and Investment

Commission Act 2001 (Cth) s 50.
? Austl. Sec. Comm'n y. Deloitte Touche Tohmatsu (1996) 70 F C R 93, 115 (Austl.); Somerville v. Austl. Sec.

Comm'n (1995) 60 F C R 319, 324 (Austl.).
3 Janet Austin, Does the Westpoint Litigation Signal a Revival o f the ASIC Section 50 Class Action, 22 Aust.

J. Corp. L. 8 (2008).
? Vince Morabi to, An Empirical Study o f Australia?s Class Action Regimes: First Report: Class Action Facts

and Figures 28 (2009).
5 ASIC Regulatory Guide 4, 1991 (Cth) reg 4.4 (Austl.}; A C C C Compliance and Enforcement Policy 2012

(Cth) 2 (Austl .) (The A C C C is more likely to act in cases o f egregious breaches of national and international

significance involving important interpretations o f law than in cases involving the private commercial rights o f

the parties).
® Compet i t ion and Consumer A c t 2010 (Cth) s 239 (Austl.); Australian Securities and Investment Commis-

sion Act 2001 (Cth) s 12GNB.
7 Trade Practices Amendment (Austral ian Consumer Law) Bill 2009 (Cth) sch 2 pt 7. The omission o f

damages awards may be a response to the ruling in Georgiadis v. Austl. & Overseas Telecomm. Corp. (1994) 179 CLR
297 (AustI.) that an action for damages is a proprietary right that may be extinguished only on just terms under

AUSTRALIAN CONSTITUTION s 51(xxxi) or that the proceeding was developed to fil l a gap in regulatory incentive

where the damages were not large, which is consistent w i th ASIC?s abil i ty to recover compensation as an adjunct

to its power to seek civi l penalties pursuant to Corporations Act 2001 (Cth) ss 1317H, 1317HA (Austl.) and the

regulator?s power to seek compensation on behalf o f consumers as a component o f an enforceable undertaking.

* Competit ion and Consumer Act 2010 (Cth) s 87B (Austl.); Australian Securities and Investment Commission

Act 2001 (Cth) s 93AA.

° Compet i t ion and Consumer Act 2010 (Cth) s S I A D A (Aust!.); Australian Securities and Investment Com-

mission A c t 2001 (Cth) s 12GLC.

© Corporations Act 200! (Cth) s 1317DAC (Austl.); Competition and Consumer Act 2010 (Cth) s 134A

(Austl.).
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undertaking to establish a $32 m i l l i on compensat ion fund for investors, t o undertake an
independent review o f disclosure policies and practices, and to implement any recommendations

that resulted?, A class action fol lowed and it was eventually settled? for many times what the

investors would have received i f they had accepted the terms o f the original A S I C settlement?.

Similarly, in the Amcor/Visy settlement, an A C C C application for pecuniary penalties under

the Trade Practices Act 1974 (Cth) for a price f ix ing and market sharing agreement, resulted

in a fine? and was fol lowed by a class action on behal f o f businesses that purchased thei r

product within the period under investigation?. Finally, in the Opes Prime litigation, a securities

lending and stockbroking f i rm extended loans to investors that were secured by the i r shares,
often having much greater value than the loans?, The shares were transferred to OpesPrime?s

financiers, two leading banks. When the securities f i rm went bankrupt , the banks seized the
shares, and ASIC launched an investigation into allegations that the f i rm and its bankers had

been promoting an unregistered management investment scheme. A class action was started

on behalf o f the investors and, fol lowing an A S I C init iated mediat ion, a global settlement
was reached in which a scheme o f arrangement required the banks to pay the liquidators a

sum that permitted some recovery by investors?.

To date, there has been lit t le publ ic debate over the balance between pub l ic ly and p r i -

vately initiated class actions despite the substantial transaction costs o f private class actions

in legal fees and litigation financier premiums? and a report on Australia?s Access to Justice

Framework in 2009?.

England and Wales ? In the English civi l justice system, there has been considerable

debate over whether ideological plaintiffs should be permitted to represent c la imant groups

in litigation. The Group Lit igation Order regime requires a l i t igant w i t h a di rect cause o f

action to pursue the claim rather than an entity that represents the interests o f the class".

Under the representative action regime, in recent years, trade associations and others have
been refused permission to represent the i r members". However, in the recently-enacted

' 06-443 A S I C accepts an enforceable undertakingf r o m the Mult ip lex Group, Austl. Sec, Inv. Comm?n (Dec.

20, 2006), www.as ic .gov.au/as ic /as ic .ns f /byheadl ine/06-443+ASIC+accepts tan+enforceab le+under tak ing+

from+the+ Mul t ip lext+Group?openDocument.
? P Dawson Nominees Pry. Ltd. v. Brookfield Mul t ip lex Ltd. (No. 4) [2010] F C A 1029 (Aust l . ) .

* Ben Butler, A S I C attacked on Mult ip lex deal, The Age (Austral ia), July 22, 2010, available at h t t p : / / w w w .

theage.com.au/business/asic-attacked-on-multiplex-deal-20100721-1018a.html.
* Austl. Competition & Consumer Comm'n y, Visy Indus. Holdings Pty. Ltd. (No. 3) (2007) 244 A L R 673.

; Jarra Creek Cent. Packing Shed Pty. Ltd. v. Amcor [2011] F C A 671, para 6 (Austl .) .

; See, e.g., Beconwood Sec. Pty. Ltd. y, Austl. & N.Z. Banking Grp. Lid. (2008) 246 A L R 361 (Aust l . ) .

' F o w l e rv , Lindholm (2009) 178 F C R 563 (Austl .) .
Vince Morabi to, An Empirical Study o f Australia?s Class Action Regimes, Second Report: L i t igat ion Funders,

Competing Class Actions, Opt Out Rates, Victorian Class Actions and Class Representatives (2010).

Access to Just. Taskforce, A Strategic Framework f o r Access to Justice in the Federal Civi l System, at 119?-127.

But see Elizabeth Boros, Public and Private Enforcement o f Disclosure Breaches in Australia, 9 J. Corp. L. Stud.

409 (2009) (comment ing on the incremental development o f the remedial regime and its over lapping remedies,

a n d arguing in favour o f enforcement against ind iv idual defendants rather than «pocket shifting? compensat ion

againstent i t ies),

Civil Procedure Rules [ C P R ] S.1. 1998/3132, Practice Di rec t ion 19B, para. 3.1 ( U . K . ) (an appl icat ion for

a GLO «may be made either by a claimant or by a defendant»).

W e Consorzio del Prosciutto de Parma v. Marks & Spencer Pic {1990} F.S.R. 530 (Ch), a f d , [1991] R.P.C. 351

(199 ) ( U . K . ) ; Chocosuisse Union des Fabricants Suisses de Chocolat v. Cadbury Ltd. [1998] R.P.C. 117 (Ch), aff 'd,
9] R.P.C. 826 (A .C . ) (U .K , ) .
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sectoral representative action for fo l low-on actions in the compet i t ion law sector', the

English Consumers? Association, Which? was approved as a representative o f consumer

claimants. The proposed reforms to the Financial Services Bill 2010 contemplated permit-

t ing representation by ideological plaintiffs?.
Fur ther debate has related to whether an ideological p la int i f f would need to be one o f

a list o f pre-designated organizations or whether any organization that met the criteria for

adequacy should be permitted to represent claimants. I n the competit ion law sector regime,
on ly pre-designated organizations were permitted to serve, but in the proposed Financial

Services Bil l regime, any suitable entity that met the statutory requirements for an «ap.

propriate person» would have been permitted to do so?. Finally, there has been debate on

whether ideological claimants should be the sole opt ion for representatives or whether this

should be in addit ion to members o f the class. Again, in the competit ion law sector regime,
on ly a pre-designated organization was permitted to serve, but in the proposed Financial

Services Bil l regime both could bring claims, provided that they were «appropriate» persons.

The methods o f selecting representatives and their roles also vary from one regime to

another. I n the representative action regime, the representative must have the same interest
as those represented. This has proved to be a diff icult threshold to meet?. Under the Group

Lit igation Order, i f the court adopts a test case approach?, the claim o f one o f the claimants

cou ld be considered and the result could have a precedential effect on the claims o f other

claimants entered on the group register. Under the proposed reforms in the Financial Ser-

vices Bil l 2010, the representative claimant would have to meet the criteria o f adequacy and
satisfy the court o f the ability to pay the defendant?s recoverable costs i f ordered to do so*.

Nethe r l ands ? In d e c i d i n g w h e t h e r to approve a se t t l ement u n d e r the W C A M proce-

d u r e , the D u t c h cour ts w i l l cons ider care fu l ly the adequacy o f the representa t ion by the

represen ta t i ve o r g a n i z a t i o n . T h e f o r m a l s t and ing r e q u i r e m e n t s f o r such organ iza t ions

are n o t one rous , bu t there is a r igorous j u d i c i a l assessment o f w h e t h e r an organ iza t ion is

su f f i c i en t l y representat ive o f the interests o f persons o n whose beha l f the agreement has

been c o n c l u d e d . W h e t h e r a representat ive o rgan i za t i on is gener ic in nature, such as the

Consumers? Assoc ia t i on , the Investors? Assoc ia t ion , o r an ad hoc f o u n d a t i o n established

t o p r o m o t e the interests o f persons fo r the benef i t o f w h o m a specif ic set t lement agreement

has been conc luded?, i t mus t persuade the cou r t that i t serves the interests o f those w h o it

is ask ing the c o u r t t o b i nd w i t h the set t lement i t has reached.

I n determin ing the adequacy o f the representation, the court may consider various
cri ter ia, such as the activities undertaken by the representative association on behalf of

the interests o f its members, the number o f interested parties that are members o f the as-

sociation, and the general acceptance o f the association?s representation by the interested

parties. The court is not empowered to declare the settlement binding only o n a portion of

Competition Act, 1998, § 47 (U.K.).
2 See Financial Services Bi l l , 2010, H.C. Bi l l 2010-12 (U.K . ) (proposing C P R 19.21(3)).
> Tbidem.
? Emerald Supplies Ltd. v. British Airways Plc. {2009] EWHC 741 (Ch), afd, [2010] EWCA (Civ) 1284 (A.C.)

(U.K.).
5 Civil Procedure Rules (CPR) S.I. 1998/3132, r. 19.13(b) (U.K.).
© See Financial Services Bill, 2010, H.C. Bill 2010-12 (U.K.) (proposing CPR 19.21(2)(b)(iv)).
? Examples include the Shell Reserves Compensation Foundation in the Shell Settlement and the Stichting

Conver ium Securities Compensation Foundat ion in the Conver ium Settlement.
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the proposed group, but i t may suggest that the parties mod i fy the pet i t ion and l i m i t the

binding effect o f the sett lement agreement to those who are suff iciently represented. The

reduced coverage may affect the viabi l i ty o f the proposed settlement as i t affects the extent

o f the closure o n questions o f l iab i l i ty available for the responsible party.

Some have questioned the abi l i ty o f a representative organization established under Dutch

law to represent claimants f rom outside the Netherlands. Various practical solutions have

emerged, such as writ ten expressions o f support for a settlement by representative organiza-

tions from other countries whose residents are included in the class that is sought to be bound,

participation by those organizations in negotiating and concluding the settlement agreement,

or agreement by them to become a party to it. I n cases involving multi- jurisdictional classes, the

question is not whether any one representative organization represents the class as a whole, but

whether the representative associations and foundations are joint ly sufficiently capable o f repre-
senting the interests o f the persons for the benefit o f whom the settlement has been concluded.

Italy ? Any class member or consumer association can serve as the representative pla in-

tiff. Once an ord inary c iv i l proceeding is declared admissible as a class action, the cour t

issues an order provid ing for not ice to potential class members and for a deadline to opt

in. Class members w h o opt in are bound by the outcome but are not considered parties to

the suit, which proceeds between the lead p la in t i f f and the defendant. The op t - i n per iod
can be short and, in any event, cannot exceed 120 days, after which, no other class actions

can be brought against the same defendant on the same set o f issues.

The only reference in the legislation to adequacy o f representation relates to the abi l i ty

of the p la in t i f f t o afford adequate protect ion to the interests o f the class. Whi le the op t - i n

requirement enables class members to avoid part ic ipat ion in a class act ion in wh ich they

are not confident that the i r interests w i l l be adequately represented, the lack o f author i ty
to take initiative in the suit prevents class members f rom taking steps to ensure that the i r

interests are adequately represented should they choose to opt - in .

Belgium ? Claimant groups must be represented by established private professional,
inter-professional or public associations, or organizations whose statutory aims correspond

with the cause of action. The requirement of representation by these ideological plaintiffs
has been defended! on three grounds: the representative?s interests are aligned with the class

as a whole and not with any individual member?; individuals are shielded from the risks and
burdens of representation?; and financing the litigation is more manageable.

Sweden ? There are three kinds o f group actions in Sweden: those led by private persons,

those led by organizations, and those led by publ ic authorities. A private group action may be

Commenced by a natural o r legal person who is a member o f the group and who has standing

t0 be a party to the proceedings w i th respect to at least one o f the causes o f action. Non-pro f i t

consumer organizations may represent consumers or workers in the area o f consumer and

shi Rachael M ulheron, The Class Action in Common Law Legal System: A Comparative Perspective, Hatt Pub-
ne , 2004, 303 [hereinafter Mulheron, Common Law Class Action).

This is the «class-entity» or «class-as-client» theory. See David L. Shapiro, Class Actions: The Class as Par-
Y and Client, 73 Notre Dame L. Rev. 913 (1997-1998); S. Afr. Law Comm?n, The Recognition of a Class Action in

? i n African Law, para. 5.5 (Working Paper No. 57); Vince Morabito, /deological Plaintiffs and Class Actions ?
ustralian Perspective, 34 U.B.C. L. Rev. 459, 497 (2000-2001); Edward H. Cooper, Rule 23: Challenges to the
?making Process, 71 N.Y.U. L. Rev. 13, 26~32 (1996).

A c t Ont. Law Reform Comm?n, Report on Class Actions, at 128, 132; Pierre~-Claude Lafond, Consumer Class
lons in Quebec to the Year 2000: New Trends, New Incentives, 8 Consumer L. J. 329, 332 (2000).
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environmental law in claims concerning goods, services, or other utilities offered in the course

o f business to consumers, pr imar i ly for personal use. Non-pro f i t organizations dedicated to

nature conservation and environmental protection (and professional federations in the fishing
farming, reindeer husbandry, and forestry industries) can bring actions for injunctions and/

or damages for environmental impairment. Any organization, no matter how small or new,
can obtain cour t approval? to serve as a representative o f its own members and thepublic?,

Final ly, the Consumer Ombudsman, the Swedish Environmental Protection Agency, or any

o ther pub l ic agency authorized by the government may initiate publ ic group actions?.

A representative pla int i f f must be represented by an advocate unless the court authorizes

the representative to appear wi thout an advocate or to appear wi th an advocate who is not

a member o f the bar?. The representative plaintif f 's role is to protect the interests o f the

members o f the group by giving them an opportuni ty to express their views on important

matters where feasible and by keeping them informed upon request?. The right to represent

the group does not cease i f there is a change in the circumstances on which the right to
institute the action has been founded?. However, i f the p la in t i f f is no longer considered ap-

propriate to represent the members o f the group in the case, the court appoints someone else

w h o is entit led to do so. I f no new plaint i f f can be appointed the group action is dismissed,

I f the p la in t i f f is the appellant?s counterparty in a superior court, the court may appoint
someone else w h o is considered appropriate to conduct the group?s action as plaintiff?.

Braz i l ? In Brazi l , the class representative is granted standing on the basis o f certain

formal requirements alone, leaving adequacy to be assessed indirectly by means o f tests such
«thematic relevance». In the «popular» actions any citizen may sue because this litigation

is more like publ ic interest litigation than class actions.
Russ ian Federat ion ? Genera l l y speaking, the c la imants i n pub l i c class act ions are no t

represented by a m e m b e r o f the class, bu t by an en t i t y ? usua l l y a gove rnmen ta l au tho r i t y ?

w h o is a u t h o r i z e d by law to d o so*. Such enti t ies m a y inc lude consumer organizat ions and

p u b l i c p rosecu to rs a n d t h e y usua l l y pursue claims such as regu la to ry mat ters and env i ron-

m e n t a l matters?. A n y c l a i m brough t by a person w h o does no t have standing to d o so under

the legislation is rejected?.

' The representative must satisfy the court that i t is an appropriate representative in view o f its interest in

the matter, its f inancial capacity to bring a group action, and the circumstances generally. (SPGA §5.) L A G OM

G R U P P R A T T E G A N G (Svensk forfattningssamling [SFS] 2002:599) (Swed.).
2 I n the case o f organization and public group actions, the representative p la in t i f f is no t a member o f the

group. I f an organization or public authority has a claim as a member o f a group, the action is treated as a pr i -

vate group action.
3 I n The Consumer Ombudsman v. Kraftkommission i Sverige A B Umed [TR] (Dis t r ic t Cour t ] 2004 T5416

(Swed.), the Consumer Ombudsman sought damages on behalf o f about 7,000 people for the defendant's failure

t o supply electr ic i ty as agreed under a fixed price contract. The defendant challenged the representation unsuc-
cessfully and about 2,300 people opted in. A plea for a declaration that the defendant must compensate all group

members was heard and f inal ly approved by the Cour t o f Appeal in September 2011.

* SGPA§H.
5 SGPA §17.

® SGPA §7.

7 SGPA §2].
* CPC RF, art 45.
> Part 2, article I ! o f the Federal Law «On Protection o f the Environment» dd. January 10, 2002, No. 7-FZ,

in Legal reference system «Consultant-Plus».

? CPC RF, art |, item|, p t 1.
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The limitations on standing for publ ic class actions have been crit icized on the basis that

authorized representatives may not have the t ime or inc l inat ion to pursue claims prompt ly

or at all despite the i r meri t . Fur thermore, the law o f standing generally has been cri t ic ized
as taking too restrictive an approach to the question o f whose rights may be affected by, for

example, misappropriat ion the intellectual property?, or affronts to the honour and dignity?

o f deceased persons. Similarly, there has been crit icism o f the law o f standing in areas o f the

law such as that relating to elections, where standing is restricted to entities whose interests

may conf l ict w i th that o f the publ ic at large? and where standing is otherwise restricted to

persons whose specific rights have been breached, despite the larger publ ic interest. S imi la r

concerns have been expressed over the laws protecting animals, where the legal protect ions
are incomplete and in need o f modernization?.

I n t h i s regard, t h e p r o c e d u r e f o r p r i va te class ac t i ons i n the Russ ian F e d e r a t i o n m a y

also be subject t o c r i t i c i s m f o r f a i l i n g to p r o v i d e the p r o c e d u r a l sa feguards f o r class m e m -

bers o f e i t he r o p t - i n o r o p t - o u t p roceed ings . T h e r e appears to be n o w a y to o p t - o u t o r

to c o m m e n c e separate p r o c e e d i n g s a n d , o n c e i n c l u d e d i n t h e class, the class m e m b e r

receives w h a t e v e r is awarded i n t h e p r o c e e d i n g . U n d e r the pr i va te class a c t i o n p r o c e d u r e ,

the in i t i a t o r is the pe rson w h o has t h e r ights and respons ib i l i t i es o f a party?, i n c l u d i n g t h e

r igh t t o de f i ne t h e class° a n d the r e s p o n s i b i l i t y f o r fees. T h e law does recogn i ze a n o t h e r

category o f c l a iman ts c o n s i s t i n g o f those c o n c u r r i n g i n the request , w h o s e r igh ts seem to

be c o n f i n e d to d e m a n d i n g s u b s t i t u t i o n o f the representa t ive u n d e r spec i f ied c o n d i t i o n s i f

a m a j o r i t y agrees?. T h i s g r o u p also has the r i g h t t o be i n f o r m e d o f the steps taken i n t h e

proceeding". A t h i r d g roup , c o m p r i s e d o f those w h o w i l l be b o u n d by the resul t , have o n l y

the r i g h t t o j o i n t h e s e c o n d g r o u p .

Funding and Financing
Perhaps the m o s t cont rovers ia l feature o f U.S.-s ty le class ac t ions is the e c o n o m i c con tex t

i n w h i c h it operates. E p i t h e t s such as o u t r a g e o u s a n d obscene are r o u t i n e l y leve led at t h e

q u a n t u m o f fees awarded t o class c o u n s e l u p o n t h e successfu l c o n c l u s i o n o f a class a c t i o n

? E P Gavrilov, V.]. Eremenko, Comments to Part Four o f the Civi l Code o f the Russian Federation (art icle-by-

article), Moscow, 2009; E.A. Pavlova, O.Yu. Shi lokhvost (eds.), Current Issues o f Russian Private Law: Collected

Works Dedicated to the 80th Anniversary o f Professor V.A. Dozortsev, 2008 (author: E.1. Kaminskaya); S.P. G r i -
shayev, Copyright Defense and Protection, prepared for «Consultant-Plus» system, 2008, i n Consul tant Plus.

? Decree o f the P lenum o f the R F Supreme Cour t dd. February 24, 2005, No. 3 «On jud ic ia l practice on

Proceedings related to defense o f citizens? hono r and dignity, as wel l as reputat ion and goodwi l l o f persons and
legal entities», in Legal reference system «Consultant-Plus».

> Thereat it is important to take into account for which purposes such entities have actually been established.

For example, part 2, article 1 o f the R F Federal Law dd. October 6, 2003, No. 131-FZ «On General Principles o f

Local Admin is t ra t ion in the Russian Federation» states that «local administrat ion in ... is a fo rm o f power exer-

cise by the public, that ensures... independent resolut ion o f local issues by the publ ic at its own risk directly and

(or) through local authori t ies, based on the interests o f the population...»
? Sanctions for abusive animal treatment are stipulated in the Cr im ina l Code o f the Russian Federation (ar-

ticle 245). A t the same time, such abusive treatment shall be considered as a cr ime only i f it caused death orp e r -
manent in jury o f the animal, provided that such act was undertaken based on hool igan motives or for f inancial

gain, or using sadistic approaches, or in the presence o f minors. I t is easy to notice that the aforementioned in -

c l u d e s Only a small part o f possible situations.

, APC RF, art 225.12.

, APC RF, art 225.12, pt 1.

' APC RF, art 225.15, pt 8.

APC RF, art 225.16, pt 3.
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in the United States. Al l manner o f potential abuses are feared inevitable through adoption
o f the U.S. approach to funding and financing, and yet in the United States this approach

is thought to be essential to the successful operation o f the regime.

Nevertheless, even in legal systems that once regarded condit ional fees as fundamentally
unacceptable, the i r merit in the context o f group lit igation has prompted reforms to relax

the restrictions on them. A n d in some legal systems in which there has not been reform to

provide adequate financial incentives, and in which safeguards for claimants have not been

introduced, there is concern that the effectiveness o f group litigation may be diminished
as a result.

T h e c o m p a r i s o n s b e l o w o n the top ics o f f u n d i n g and f i n a n c i n g are a m o n g the most

s t r i k i ng i n the quest ions they raise about w h e t h e r in t roduc ing the changes necessary to meet

t h e basic requ i remen ts o f a reg ime fo r g roup l i t igat ion inevi tably results in <Amer ican iz ing»

a Civi l jus t ice system.

C a n a d a ? M o s t class ac t i ons are f i nanced by class counse l , b u t some re ly on t h i r d

p a r t y f i nanc i ng . I n a l l cases, counsel enters in to a c o n t i n g e n c y fee a r rangemen t w i t h the

representat ive p l a i n t i f f a n d agrees to be re imbursed fo r d isbursements and paid fo r legal
services a t a rate o f 20 -35% o f the award or 2-4 t imes counsel?s base fee w h e n and i f the

a c t i o n settles o r succeeds at tr ia l ' . U p o n approval by the cou r t as fa i r and reasonable, the fee

a r r a n g e m e n t b i n d s all class members. Some judges give weight t o the te rms o f the contract

w i t h the representat ive p la in t i f f? , bu t others d o not? o n the basis that, un l i ke the si tuat ion

i n n a m e d par t y l i t i ga t ion , the agreement has n o t invo lved a cl ient w h o is d i rec t l y affected

by the level o f fees claimed?.

I n O n t a r i o , c o n t i n g e n c y fees were once proh ib i ted , bu t the need f o r t h e m in class ac-

t i ons p r o m p t e d a rev iew o f th is res t r i c t ion on fee ar rangements ? a rev iew that u l t imate ly

ex tended to al l ma t te rs except those i n f a m i l y law. I t is recogn ized that class act ions rely

u p o n en t rep reneur ia l lawyer ing w i t h the caveat that «the ent repreneur ia l lawyer is a means

to an end, n o t an e n d in a n d o f itself»?. Nevertheless, counsel fees i n Canada d o no t seem

to be as generous as those awarded in the U n i t e d States.

The governments o f Quebec and Ontario have established funds to which class counsel
may apply for financial support. Applications are accepted on the basis o f a number o f

factors including the likelihood o f success and the public interest in the case. In return for

a percentage o f the award? both funds cover disbursements and provide indemnification

' Benjamin Alarie, Rethinking the Approval o f Class Counsel?s Fees in Ontario Class Actions, 4 Can. Class Ac-

tion Rev. 15 (2007) (Can.).
2 See, e.g., Cassano v. Toronto Dominion Bank (2009), 98 O.R. 3d 543, para. 63 (Can. Ont. Sup. Ct. J.) («there

was nothing in the manner in which the proceeding was conducted that, in my judgment, would justify a refus-

al t o approve a fee determined in accordance with the terms on which the retainers were accepted»). See also

McLay & Co. v. Cascades Fine Papers Grp. Inc. (2008), CarswellOnt 7936, para. 6 (Can. Ont. Sup. Ct. J.) (WL)

(where Leitch J was «prepared to approve this fee request because it is consistent with the retainer agreement en-
tered in to wi th the representative plaintiff»); see Jasminka Kalajdzic, Self-Jnterest, Public Interest, and the Inter-

ests o f the Absent Client: Legal Ethics and Class Action Praxis, at 11.

+ Mar t in v. Barrett (2008] O.J. No. 2105, para. 48 (Can. Ont. Sup. Ct. J.) (QL).
? Sbid., at para. 52.

5 Fanil v. Transamerica Life Canada, at para. 66.
® Jn Ontario, the percentage recovery is 10 percent on top o f the amount o f funding previously paid by the

Ontar io Fund to the representative plaintiff. Class Proceedings, O. Reg. 771/92, s. 10(3)(b) (Can. Ont.). In Qué-

bec, the amount collected by its Fund varies depending on the method o f recovery by the class, and applies in
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against adverse costs awards' and the Québec fund may also provide for legal fees. In a legal

system in which an unsuccessful p la int i f f may be required to pay the costs o f the defendant,
the indemnity is an impor tan t safeguard for representative plainti f fs, and for the i r counsel

who may otherwise be called upon to provide it.

Apart f rom this, the Ontar io Class Proceedings Fund has not been regarded as entirely

successful. On the one hand, there is concern that its l im i ted resources could easily be

depleted by a large unsuccessful matter; and o n the other hand, established pla in t i f f ' s

counsel prefer to finance the l i t igat ion themselves i f they are confident o f success, rather
than invest the t ime in making an appl icat ion to the Fund knowing that it w i l l c la im 10%

of a successful recovery.

Finally, th i rd party f inancing arrangements are now being approved. Under these ar-

rangements, financiers indemni fy plaintiffs in return for a levy on settlement or judgment

proceeds o f less than 10%?. I f such arrangements become commonplace, there may be need

for greater regulatory or jud ic ia l oversight?.

Australia ? Since the Austral ian High Court approval o f l i t igation financier underwri t ing

and control o f class proceedings?, condit ional fee agreements have frequently been combined

with lit igation f inancing. Cond i t i ona l fee o r «no w in no fee» agreements address some

o f the concerns o f cost shifting? by permit t ing lawyers to charge upl i f t fees o f tewnty- f ive

to fifty percent on the i r prescribed fees, wh ich are payable on ly in the event o f success,

but otherwise they leave the c la im ho lder l iable for disbursements and adverse costs.

Lit igation funding, however, costs an average o f th i r t y percent o f the proceeds? bu t i t

provides indemnity for adverse costs awards and i t covers all or a part o f the legal costs and
disbursements?.

The courts have recognized the publ ic importance o f taking the financial risk o f pursuing
class actions by requiring class members to enter into a l i t igation funding agreement, thereby

closing the class to free riders*. This has made the indemnit ies in such agreements significant
in attracting members. Fur thermore, th i rd-par ty funding has been impor tant in Australia,

every class action, not just those in which fund ing has been granted. See Regulation Respecting the Percentage
Withheld by the Fonds d?aide aux recours collectifs, R.R.Q. c. R-21, r. 3.1 (Can. Que.).

' Law Society Act, R.S.O. 1990, c. L.8, amended by Law Society Amendment A c t (Class Proceedings Fund-

ing), S.0. 1992, c. 7, s. 3 (Can.) . I n Québec, i f a cost award is made against the representative p la in t i f f and he or

She is unable to pay, the defendant may then apply to the Québec Fund for payment. See An Act Respecting the

C l a s s Action, R.S.Q. 2000, c. R-21, s. 20 (Can. Que.). The Fund then becomes subrogated to the defendant?s
Tights as against the unsuccessful representative: See ibid., at s, 31. Adverse costs awards are not inevitable in On-

tario, but they are not available at all in some other provinces, and this d is t inct ion has resulted in some debate

about whether they can inappropr iate ly discourage claims f rom being brought.
? See Metzer Investment GMBH v, Gildan Activewear Inc, [2009] O.J. No. 33150 (Can. Ont. Sup. Ct. J.)

(QL); MacQueen v. Sydney Steel Corp., 2011 NSSC 484 (Can, N.S.}; Dugal v. Manulife Corp. (2011), 105 O.R.
3d 364 (Can. Ont. Sup. Ct. J.).

; Sandra Rubin, Enter the Silent Partner, Lexpert Mag. Ju ly /Aug. 2011, at 56 -61 ; Luis M i l l a n , Why class ac-

Hons:create ethical minefields, Law. Wkly (Aug. 19, 2011), at 4, 7.

: Campbells Cash & Carry Lid. v. Fostif Pty. Ltd. (2006) 229 C L R 386 (Austl .) .

t ra l V inceM o r a b i t o , Contingency Fee Agreements with Represented Persons in Class Actions - An Undesirable Aus-
raHan Phenomenon, 34 Common L. World Rey. 201 (2005).

C o V i n c e Morabi to, An Empir ical Study o f Australia?s Class Action Regimes, Second Report: Lit igation Funders,

h i s Class Actions, Opt Out Rates, Victorian Class Actions and Class Representatives, 38?39 (2010).
idem.

? +

Mul t i p l ex Funds M a m i . L id . v P Dawson N o m i n e e s Pty. L td . ( 2 0 0 7 ) 164 F C R 275 at paras 1 4 1 - 1 4 2 ( A u s t l . ) .
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where all the States prohibit contingency fee arrangements and the challenges o f financing

the action through {o its conclusion have proved onerous?.
The acceptance o f third-party funding o f class actions was foreshadowed by litigation

f inanc ing in insolvency and in other commercial applications?. I t has been part of broader

e c o n o m i c changes to the legal profession?, which have included the de-regulation o f legal
services, the in t roduct ion o f mult i -discipl inary practice, permitt ing non-lawyers to own
interests in law firms?, and the listing o f law firms on the Australian Securities Exchange?,

Access to capi ta l markets to underwri te the expansion o f legal practice and access to

capital markets to underwrite litigation have prompted increased corporate regulation, new
causes o f act ion, broader shareholder ownership, and an enhanced sense o f entitlement to

monetary compensation for investment losses?.

However, these developments, particularly in securities class actions?, have caused
concem that lawyers are opportunistically stirring up claims for financial gain and little
social benefit®. Conf l ic ts o f interest between financiers, law firms, and c la im holders

have exacerbated the concern?. Nevertheless, the government and A S I C have not been

persuaded to require litigation financiers to register their underwrit ing o f class actions as

managed investment schemes? or to hold an Australian Financial Services License?, but
new regulations are being drafted to address conflicts o f interest?.

E n g l a n d a n d Wales ? L i k e Canada and Aust ra l ia , c iv i l l i t i ga t ion i n E n g l a n d and Wales

ope ra tes o n the p r i n c i p l e o f cos t -sh i f t i ng . Acco rd i ng l y , a representat ive c l a i m a n t must

b e ab le to f i n a n c e the l i t i ga t i on a n d pay adverse costs in the event t ha t the c la im does

OO
' Greg Houston, Svetlana Starykh, Astrid Dahl & Shane Anderson, NERA Econ. Consulting, Trends in Aus-

t ral ian Securities Class Action: 1 January 1993 ? 31 December 2009, at 2 (May 9, 2010).
2 See Vick Waye, Trading in Legal Claims: Law, Policy & Future Directions in Australia, UK & US (2008).
3 O n the nature o f this transformation see more generally Richard Susskind, The End o f Lawyers Rethink-

ing the Nature of Legal Services (2010).
* Steven Mark & Tahlia Gordon, Jnnovations in Regulation ? Responding toa Changing Legal Services Mar-

ket, 22 Geo. 5. Legal Ethics 501, 527-528 (2009).

* Ibid., at 515.
® Michael Legg, Shareholder Class Actions in Australia ? The Perfect Storm, 31 U.N.S.W.L.J. 669, 671-674

(2008) (Austl.); Peta Spender, After Fostif: Lingering uncertainties and controversies about litigation funding, 18 J.

Jud. Admin. 101, 102 (2008) (Ausil.).
7 E g , Kathy Merr ick, The Multiplex class action settlement ? best andfairest outcome or is there roomf o r im-

provement?, 62 Keeping Good Cos., Oct. 2010, at 542; Hon. PA Keane, Access to Justice and otherShibboleths,

Judicial Conference o f Australian Colloquium in Melbourne (Oct. 10, 2009), available at http://www.jca.asn.au/
attachments/2009Accessto Justice.pdf, Peta Spender, After Fostif: Lingering uncertainties and controversiesabou t

l i t igationfunding.
* See, e.g., Campbells Cash & Carry Ltd. v. Fostif Pry. Ltd. (2006) 229 CLR 386, 487 (Austl.) (Callinan &

Heydon, JJ., dissenting).
> Law Counci l o f Austl., Position Paper, Regulation o f Litigation Funding in Australia (June 201k).

? Brookfield Multiplex Ltd. v. In t ' l Litig. Funding Partners Pte Lid. (No. 3) (2009) 256 A L R 427 (Austl.) (a

ful l federal court decision determining that litigation funding o f class actions was a managed investment scheme

subject to Corporat ions Act 2001 (Cth) s SC (Austl.)).
U But see int ' l Litig. Partners Pre. Lid. v Chameleon Mining NL (2011) 276 ALR 138 (Austl.) (determining

that litigation funding was a financial product and that litigation financiers therefore required Australian Finan-
cial Services Licenses under Corporations Act 2001 (Cth)c 7 (Ausil.)).

2 Australian Securities and Investments Commission 2010 (Cth.) CO 10/333 (currently effective until 30

June 2051); see also Hon. Chris Bowen, Address to Shareholder Class Action Conference (May 4, 2010), avail-

able at http://www.chrisbowen.net/media-centre/allNews.do?newlD=3132.
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not succeed. Conditional fee arrangements are permitted and counsel may recover up

to twice its regular rate o f fees in the event o f success, but percentage recoveries are not

yet permitted.
Third party funders may f inance the l i t igat ion and provide indemn i t y against adverse

costs awards. A Work ing G r o u p is presently draf t ing a vo lun ta ry Code o f C o n d u c t f o r

such arrangements. Af te r - the-event insurers may provide coverage for adverse costs, and

before-the-event insurers, presumably through coverage held by the claimants, may j o i n

together to finance the l i t igat ion. The class members may contr ibute to a c o m m o n fund

for the costs o f l i t igat ion and the potent ia l costs o f an adverse costs award'. The Legal

Services Commiss ion may provide f inanc ing through legal aid for the costs o f l i t igat ion

and to indemnify a claimant against adverse costs awards. Such fund ing has no t generally

been provided for consumer claims. Other fund ing mechanisms that have been considered

include a Supplementary Legal A i d Scheme, or an Access to Justice F u n d set u p u n d e r
statute?.

The rules governing costs and fund ing in l i t igat ion in England and Wales, inc lud ing

group litigation, are under review pursuant to the Jackson Costs Enquiry?, and presently,
a proposal for «damages-based agreements» (wh ich largely replicate a t rue cont ingency

fee), contained in Part I I o f the Legal A id , Sentencing, and Punishment o f Offenders Bi l l ,
is undergoing Parl iamentary debate. The Civi l Justice Counc i l had earlier recommended

that contingency fees should be permit ted where no other fo rm o f fund ing is available to

enhance access to justice*. Current ly, c laimants seek to address the risks o f adverse costs
awards through costs-capping orders? and the Civ i l Justice Counc i l has recommended a

presumption in favour o f such orders in group litigation?.

Netherlands ? Group l i t igat ion is f inanced and funded in the same way as o rd ina ry

litigation. There are no condit ional or contingency fee arrangements, but generic represen-
tative organizations, which still depend upon the contr ibut ions o f members, are considered

professionalfunders. Ad hoc representative groups employ some forms o f cont ingency ar-

fangements wi th interested parties and there is publ ic discussion o f in t roducing some form
of contingency fees, but there is concern that this could lead to high costs and l i t igat ion
that is excessively lawyer-focused.

There is no publ ic fund ing o f representative organizations?, but there is legal a id and
legal insurance, which has been sought in mass claims, and there is publ ic discussion about

whether a policy o f pub l ic f inancia l support wou ld improve access to justice. Never the-
less, the need for fund ing and f inancing o f the W C A M procedure needs to be understood

i Context. The need for f inancia l resources is eased by the fact that the pr inc ip le costs o f

e e
Lit 'This was used in the Equitable Life Group Litigation and Railtrack Private Shareholders Action Group

Maei e s See Equitable Life Members Support Group, http://www.equitable lifemembers.org.uk/ (last visited
; 18, 2012); Weir v. Sec?y of State for Transp. (No. 1) [2005] EWHC (Ch) 812 (U.K.) (brought by RPSAG).
, Legal Services Act, 2007, c. 29, § 194 (Eng.).
1 See Sir Rupert Jackson, Review o f Civi l Lit igation Costs: Final Report, 330?336 (2009).

C i e , Improved Access to Justice: Funding Options and Proportionate Costs: The Future Funding o f Litigation:

a t i v e Funding Structures, 68 (2007).

, See A By. Leeds Teaching Hospitals N H S Trust [2003] E W H C ( Q B ) 1034 (Eng.).

, C l e , Improved Access to Justice: Funding Options and Proportionate Costs, 26, recommendat ion 7 (2005).

98p y m the Dutch Consumers Organisation (Consumentenbond)establ ished by the Injunct ionsD i rec t i ve

for the p - Mirective 98/27/EC o f the European Parl iament and o f the Counci l o f 19 May 1998 on Injunct ions
rotection o f Consumers? Interests, 1998 O.J. (L 166) 51 -53 .
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Negotiating, realizing, and executing a settlement agreement are borne by the representative
organizations and the responsible parties. The settlement, once reached, usually provides

for recovery o f the costs o f the representative organizations, including the costs o f adequate

wor ldwide representation for ad hoc representatives. The relatively inexpensive nature of

the W C A M procedure is an important feature o f its success.

I taly ? There are no special funding or financing rules for class actions. As in ordinary

proceedings, each party must bear its own expenses during the proceeding and, pursuant

to the loser-pays rule, the prevailing party is generally entitled to recover its costs when the
matter is over. I n the handful o f class actions commenced to date, consumer organizations

were probably motivated to represent individual claimants more by a desire to raise their

prof i le than by a hope for financial benefit f rom bringing a successful action.

Cont ingency fee agreements are forbidden, but attorneys may enter into an agreement
to receive a success fee calculated according to a mandatory rate, approved by the govern-

ment i f they w in the case. This is unlikely to make such actions profitable, particularly as

damages awards are strictly compensatory. Moreover, in making an award in favour of the

plaint i f f , a court may choose merely to set the criteria for determining damages for class

members, who would then need to commence separate actions to recover damages on the
basis o f the criteria. Finally, there is no statutory regime for third-party funding, either to

permit i t o r to regulate it, placing this in an area o f legal uncertainty.

Belgium ? Under the existing procedures, the lit igation is funded and financed by the

claimants, or, in the case o f group actions, by the organizations that are permitted to seek

the injunct ive o r preventative relief. Apart f rom agreement on the possibil ity o f funding

through a government fund, the three proposals for class actions lack a clear vision on this

aspect o f group lit igation.
Despite the range o f apparent options ? funding by the class, funding by the class rep-

resentative, funding by the class attorney, and funding by a third party ? only funding by

the government seems likely to provide a way forward. Funding by the p la in t i f f is feasible

on ly for ideological plaintiffs and even then, the risk o f adverse costs awards seems likely
to create considerable disincentive?. Funding by the class attorney is not an option because

contingency fees are prohibited as a violation o f public order and as incompatible with pro-

fessional ethical obligations?. I t is conceivable that fees partially dependent on the outcome
o f the case might be permitted, but this could be seen as creating a personal financial stake

in the li t igation, which would impair counsel?s ability to fulf i l the role o f securing the due

administ rat ion o f justice as part o f counsel?s professional responsibility.

On l y outside funding seems likely to meet wi th success. Whether this funding takes the

form o f legal expenses insurance (before?the-event insurance)?, legal aid funding, a govern-

oe
' Issacharoff & Mi l le r , Wil l Aggregate Lit igation Come to Europe?, at 199; Aust l . Law Reform Comm?n,

Grouped Proceedings in the Federal Court, Report No. 46, para. 252 (1988).
2 See Code Judiciare (C.Jud.] art. 446 (Belg.); see generally Vincent Sagaert & Ilse Samoy, Belgian Report,

in Chr is topher Hodges, Stefen Vogenauer & Magdalena Tulibaca (eds.), The Costs and Funding o f Civil Litiga-

tion. A Comparative Perspective, Har t Publishing, 2010, 217, 217.
3 In this context, see the Eschig decisionof t h e Courtof Jus t i ce o f the European Un ion in which the Court

ruled that article 4(1)(a) o f Counci l Directive 87/344 on the coordinat ion o f taws, regulations, and administra-

tive provisions relating to legal expenses insurance must be interpreted as not permit t ing the legal expenses insur-
er to reserve the right, where a large number o f insured persons suffer loss as a result o f the same event, itself to

select the legal representative o f all the insured persons concerned. See Case C-199/08, Erhard Eschig v. UNIQA

Sachversicherung AG, 2009 E.C.R. 1-08295.,
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ment fund', or th i rd party funding?, i t is much more likely to succeed w i th an ideological

plaintiff as class representative, because such a representative w i l l be more l ikely enjoy the

respect and conf idence o f funders in its discharge o f the responsibil it ies o f representation.

Sweden ? In Sweden, the costs o f l i t igat ion are borne by the losing par ty except in small

claims cases where parties represent themselves or pay their own lawyers. In group lit igation,

representative plaintiffs and any group members who intervene in the proceedings are liable

for adverse costs awards. However, condi t ional fee arrangements called r isk agreements,

are commonplace, w i th attorneys receiving double or t r ip le the norma l rate i f the act ion is

successful and ha l f the rate o r noth ing i f the action fails.

These agreements are no t b ind ing o n defendants, w h o cannot be ordered to pay more

than the customary hour l y rate. A n y p la in t i f f s counsel fees that a defendant cannot pay

are borne by the members o f the p la in t i f f class f rom the proceeds o f the award. Risk agree-

ments are bind ing on ly i f approved by the cour t as reasonable in view o f the nature o f the
case?. Thus, among the criteria for determin ing the adequacy o f representative plaint i f fs is

the financial capacity to prosecute the act ion, inc luding investigations and counsel?, but
not necessarily an adverse costs award i f unsuccessful.

The assessment o f f inancial capacity was intended to be l imi ted to determin ing that the

plaintiff's financial affairs were in order, in that he or she had a reasonable annual income

and access to publ ic legal aid? or private legal insurance (although both are usually l im i ted

to an amount equal to customary attorney?s fees for less than 100 hours o f w o r k or €10,000).

Nevertheless, the risk o f adverse costs awards is a strong deterrent to pursuing an action and

there are no government funds to wh ich a representative p la in t i f f may apply f o r indemni ty .

Accordingly, it was anticipated that o f the expected ten or so group actions per year

most would be commenced by organizations and not by individuals. I n fact, in the f i rst
six years o f operat ion the group action regime saw only twelve group actions commenced

in total, and despite very liberal standing rules for representative organizations, none have

been commenced in this way. Only one publ ic group action has been brought , that by the

Consumer Ombudsman, and the other eleven have been private group actions, albeit w i th

many enjoying the support o f non-p ro f i t organizations. Such organizations are not eligible

for public legal aid or private legal insurance, but they may raise funds f rom thei r members

and shield them f rom personal responsibi l i ty for adverse costs. Alternatively, a number o f

the members o f the class may agree to be named so as to share the f inancia l r isk involved

and, possibly, to benefit f rom mul t ip le legal insurance policies, where th is is not excluded
by the policies.

In «true» organization actions, the organization cannot also be a group member (i.e.,
have an interest of its own); i f the organization is a group member, the lawsuit is treated
aS a private group action. However, legal persons, such as non-profit organizations, may

e e e
" The best example can be found in Québec wi th the Fonds d?aide aux recours collectifs, Gov?t Quebec, www.

f a r c justice gouv.qc.ca/ (last visited Mar. 16, 2012). Also Ontar io has a Class Proceedings Fund, L. Found. Ontar-

fo, www.lawfoundation.on.ca/cpcabout.php (last visited Mar. 16, 2012).

; See Rachael Mulheron & Peter Cashman, Third Party Funding:A Changing Landscape, 27 C.J.Q. 312 (2008).

, SGPA §38 (SFS 2002:599) (Swed.).

bers Note however that, unlike in the United States, the court both issues and pays for notice to group mem-
{" 8roup actions under the Swedish Act. See 50 § SGPA (Swed.).

egal i r u b l i c legal aid is available only to plaint i f fs who do not have and should not be expected to have private
Nsurance (due t o poverty or comparable circumstances).
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ini t iate private group actions. A group o f people who want to initiate a group action ma

fo rm an organizat ion o r foundat ion solely for the purpose. By transferring one o f the

members? claims for damages, or on ly part o f it, to the legal person (the organization)
becomes a member o f the group. By this means, the organization gains standing to initiate
a private group action (but not an organization action) on behalf o f everyone who opts in

whether o r not they are members o f the organization. Whi le the organization?sfinances

must be «in orders' for the organization to be accepted as a plaintif f , this can bearranged
by col lect ing dues o r o ther fund ing from the association?s members (such as a limited

guaranty). By this means, the members can l imi t their financial risk. In addition, members
are shielded from the risk o f being required to pay the opponent?s costs because the named

pla in t i f f ? the organization ? bears the entire risk. This «transfer method> is also open
to existing organizations, foundations, and other legal persons not formed solely for the
purpose o f l i t igating a claim.

Brazi l ? Since standing to sue in public civi l actions is granted only to public entities

and associations, who generally have lawyers on staff, counsel fees do not create a barrier

to access to justice. Furthermore, there is no cost shift ing (except in cases o f badfaith).
Accordingly, funding and financing do not create special issues for class actions,

Russian Federation ? The issue o f legal expenses is resolved as follows: i f a specially
empowered person or a publ ic prosecutor files a lawsuit in court, they are exempted from

payment o f the related legal expenses?. I f the case is lost by the defendant, such expenses

are charged to i t /h im/her .

Available Relief

Ult imately, for the members o f the class, the nature o f the relief available for individual

claimants is the most significant feature o f the regime. Are they able to receive individual
compensation? Mus t they commence separate proceedings to do so? I f so, in what forum

must this be done? Does the relief granted preclude them from making other claims? For

members o f the public whose claims are subject to collective redress, these considerations

can be determinative o f the effectiveness o f the regime.
Canada ? Mos t class proceedings in Canada, like most ordinary proceedings, seek

compensatory damages for pecuniary losses. Declarations and injunctions are available,

but they are often more efficiently and cost-effectively resolved through test cases or or-

d inary litigation?. Accordingly, for example, class actions against the government seeking
declaratory relief and damages for breaches o f aboriginal rights have been difficult to certify?.

For cases that go to trial, the legislation provides for the determination o f damages. In

part icular, the legislation provides for the assessment o f aggregate awards and the useo f

sampling evidence in appropriate circumstances and for making awards to members o f the

class on an average or proport ional basis?. The legislation further provides for the partici-
pat ion o f individual members o f the class for determination o f issues particular to them?

' SGPA §8 para 5.

? CPC RF, arts 45, 46.
> Roach v. Canada (Att?y Gen.) , [2009] O.J. No. 737 (Can. Ont. Sup. Ct . J.) ( Q L ) (denying certification

m o t i o n in act ion seeking declaration o f constitutional! invalidity).
? See, e.g., Davis v. Canada (Att?y Gen.), 2007 N L T D 25.
> See, e.g., Class Proceedings Act [CPA], S.O. 1992, c. 6, ss. 23~24 (Can. Ont. ) .

* Ibid., at s. 25.
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and for the d is t r ibut ion o f judgments, inc lud ing by a cy prés method?. T o date, less than

twenty class actions have gone to tr ia l , bu t the courts have found these provis ions useful i n

determining whether to cert i fy claims as class actions?.

In recent years, a n u m b e r o f class act ion sett lements have prov ided f o r cy prés d is -

tr ibut ion o f all or par t o f the award? because the cost o f locat ing and compensat ing class
members w o u l d exceed the amounts to be dis t r ibuted. Cr i t i cs have n o t e d the lack o f

connect ion between the class and the cy prés recip ient i n some cases?, and the fac t that

the cost o f locat ing and compensat ing class members, though signi f icant, has no t always

exceeded the funds available under the award?. Some have argued that , where a cy prés

distr ibution is just i f ied, the proceeds should be directed to charit ies or n o n - p r o f i t orga-

nizations whose works w i l l i nd i rec t l y benef i t the class in order to p romo te the objectives
o f class proceedings*.

Australia ? I n decid ing class act ions, judges may: determine issues o f l aw and fact ;

make declarations o f l iab i l i t y ; grant equitable relief; make awards o f damages f o r class

members, sub-class members , o r i n d i v i d u a l class members , cons is t ing o f spec i f i ed

amounts o r amounts worked ou t as the cou r t specifies; award damages i n a n aggregate
amount w i thou t speci fy ing amounts f o r ind iv idua l class members; and make such o t h e r

orders as they th i nk just?.

Damages in the aggregate may be awarded w i thou t specifying amounts f o r i nd i v i dua l
class members on ly where i t is possible to make a reasonably accurate assessment o f the

total?. For example, in a class act ion in respect o f a pyramid scheme, the A C C C sought an

injunction and a declaration that the members were ent i t led to recover the m o n e y they had

paid into the scheme? in the amoun t o f $50 per class member for a total award o f $600,000.

" Class Proceedings Act [CPA], S.O. 1992, c. 6,, at s. 26.
? See, e.g., Cassano v. TD Bank, 2007 ONCA 781, [2007] 87 O.R. 3d 401 (Can. Ont. C.A.) (relying on sec-

tion 24 o f the CPA to find that establishing the extent o f the bank?s liability did not require making individual in-
quiries of cardholders; rather, the aggregate o f the bank?s liability could be determined by looking at its records
of the amount o f fee income collected over the class period); Markson v. MBNA Canada Bank, 2007 ONCA 334

Para. 45, [2007] 85 O.R. 3d 321, para. 45 (Can. Ont. C.A.) («statistical sampling can be employed to determine
the aggregate or part o f the defendant?s liability without proof o f individual claims.»).

* I n Professor Kalaidzic?s 2010 study o f cy prés awards, she estimated that 35 class act ions involving fixed cy

Prés awards had settled in the previous ten years. Jasminka Kalajdzic, Consumer ( I n ) Justice: Reflections on Ca-

nadian Consumer Class Actions, 50 Can. Bus. L.J. 356, 371 n. 58 (2011).

* Jeff Berryman, ClassActions and the Exercise of Cyprés Doctrine: Timefo r Improved Scrutiny, in J. Betry-
man & R. Bigwood (eds.), The Law of Remedies: New Directions in the Common Law, Irwin Law, 2009, ch. 22;
Jeff Bertyman, Nudge, Nudge, Wink, Wink: Behavioural Modification, Cy prés Distributions and Class Actions, 53

Supreme Court L. Rev, 2d 133 (2011) [hereinafter Nudge, Nudge); Jasminka Kalajdzic, Access to a Just Result: Re-
visiting Settlement Standards and Cypres Distributions, 6 Can. Class Action Rev. 217, 246-247 (2010) [hereinafter

Udzic, Access to a Just Result].

The OLRC adopted the same approach, stating that «all feasible efforts» must be made to compensate class

members directly before making any cy prés distribution. Ont. Law Report Comm'n,Reporton ClassActions, at 581.

ClassProceedings Act, R.S.O. 1992, at c. 26(4) (Can. Ont.) (courts can direct the payment o f aggregate

F e n s in any manner that «may reasonably be expected to benefit the class memberse); Kalajdzic, Access fo a
ust Result, Berryman, Nudge, Nudge.

(Au Federal Court of Australia Act 1976 (Cth) pt IVA s 33Z(1); Supreme Court Act 1986 (Vic) pt 4A s 33Z(1)
Stl.); Civil Procedure Act 2005 (NSW) pt 10s 177(1) (Austl.).

(Aus jFederal Court of Australia Act 1976 (Cth) pt IVA s 33Z(3); Supreme Court Act 1986 (Vic) pt 4A s 33Z(3)
5. Civil Procedure Act 2005 (NSW) pt 10s 177(3) (Austl.).
Aust Comp. & Consumer Comm'n v. Golden Sphere Int?l [1998] 83 FCR 424, 424 (Austl.).
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T h i s was permit ted because the respondents possessed the information to refute the claim
i f they wanted a substantially different result?.

I n making orders for damages awards, the court makes provision for the distribution to

the class?, including the manner for members to establish their entitlement to a share o f the

damages and the manner in which disputes over entitlement may be determined?; and for
the const i tut ion and administrat ion o f a fund, either through the payment o fa fixed sum

o r instalments, and the terms o f the fund, such as the entitlement to interest?.

Un l ike Canada?s legislative class action regimes, Austral ian courts are not permitted

to make cy prés orders?, because it has been thought that any money ordered to be paid by
the respondent should be matched with an entit lement to compensation. Anything more

wou ld be in the nature o f a penalty and this would go beyond the mandate for procedural
reform underly ing the class actions regime*. Where the cost o f identifying class members

and distr ibut ing the damages would be excessive, the court may order the termination of

the proceeding?.
T h e V i c t o r i a n L a w R e f o r m C o m m i s s i o n had r e c o m m e n d e d p e r m i t t i n g cy prés rem-

edies i n cases i n v o l v i n g a proven con t raven t i on o f the law creat ing a pecun ia r y advantage

f o r t h e w r o n g d o e r , w h e r e the loss suf fered was quant i f iab le a n d i t was no t cost effective

to i d e n t i f y a n d compensa te some o r a l l o f the class members?. Th i s r e c o m m e n d a t i o n was

n o t i m p l e m e n t e d b u t it was endorsed by the N e w S o u t h Wales G o v e r n m e n t in its plans to

i n t r o d u c e a legislat ive class act ion regime?. However , c r i t i c i sm by law f i rms, business groups

a n d the L a w Soc ie ty caused th is to be d r o p p e d f rom the Bi l l . As a resul t , f o r example in

t h e v i t a m i n p r i c e - f i x i n g cases, class membersh ip was l i m i t e d to those w h o h a d purchased

f a r la rge r quan t i t i e s t h a n the average consumers?.

' Austl. Comp. & Consumer Comm'n v. Golden Sphere Int ' l , at 446-447.
2 Federal Cour t o f Australia Act 1976 (Cth) pt IVA s 33Z(2); Supreme Cour t Act 1986 (Vic) pt 4A s 33Z(2)

(Aust l . ) ; Civi l Procedure A c t 2005 (NSW) pt 10 s 177(2) (Austl.).
3 Federal Cour t o f Australia A c t 1976 (Cth) pt IVAs 33Z(4); Supreme Cour t Act 1986 (Vic) pt 4A s 33Z(4)

(Aust l . ) ; Civi l Procedure Act 2005 (NSW) pt 10s 177(4) (Austl.).

* Federal Cour t o f Austratia Act 1976 (Cth) pt IVA s 33ZA(1); Supreme Court Act 1986 (Vic) pt 4A s 33ZA(1)

(Aust l . ) ; C iv i l Procedure Act 2005 (NSW) pt 10s 178(1) (Austl.).
5 See Rachael Mu lhe ron , The Modern Cy prés Doctrine: Applications and Implications, University College

L o n d o n Press, 2006.
® Aust l . Law Reform Comm'n , Grouped Proceedings in the Federal Court, Report no. 46, at 239.
7 Federal Cour t o f Australia Act 1976 (Cth) pt IVA s 33M; Supreme Cour t Act 1986 (Vic) pt 4A.s 33M (Aus-

tL); Civi l Procedure A c t 2005 (NSW) pt 10 s 165 (Austl.).
® Victor ian Law Reform Comm'n , Civi l Justice Review, Report No. 14, at 559-560, recommendation 101

(2008), available at http://www.lawreform.vic.gov.au/sites/default/f i les/VLRC%2BCivi l%2BJustice%2BReview%

2B-%2BReport .pdf .
9 Hon. John Hatzistergos, N S W Set to Reform Class Action Laws, NSWGov?t, Media Release, Aug. 6, 2010,

ht tp : / /www. lawlink.nsw.gov.au/Lawlink/Corporate/ l I_corporate.nsf/vwFiles/060810_NSW_reform_c_action_
l a w s . pdf/$f i le/060810_NSW_reform_c_action_laws.pdf («{T]he NSW legislation wil l give the Supreme Court the

power to order that unclaimed damages from a successful class action be distributed to a charity or public interest
beneficiary»); Explanatory Memorandum, Civil Procedure Amendment (Supreme Court RepresentativeProceedings)

B i l l 2010 (NSW) 3 (Austl .) , available at http://www.legislation.nsw.gov.au /exposure/archive/b2010- 108-d05.paf

(«Section 178 [...| enables the court to make orders [...] establishing schemes for any money remaining in the

fund (consisting o f money to be distributed to group members] (or any part o f it), that cannot practically be dis-

tr ibuted to group members to be applied cy prés»).
? Bray v. F Hoffman-La Roche Lid. [2003] FCA 1505 9 (Austl.) ($2,000); Jarra Creek Cent. Packing Shed

Pry, Ltd. v. Amcor Ltd. |2006] FCA 1802 (Austl.) ($100,000); Auskay Int'l Mfg. & Trade Pty. Lid. v. Qantas Air-
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England and Wales ? The op t - i n nature o f group l i t igat ion in England, together w i th

the absence o f provis ion for aggregate assessment o f damages have l imi ted the rel ie f avail-

able under Group Li t igat ion Orders and the fo l l ow-on compet i t ion law regime under the

Competition Act o f 1998. Rest i tu t ionary damages and an account ing for prof i ts are not

available in compet i t ion in f r ingement cases, and punit ive damages cannot be c la imed

where the defendant has already been fined by a compet i t ion regulator?. Accordingly, in the

only action to date under the Compet i t i on Act? recovery was l imi ted to compensat ion for

purchasers o f the pr ice-f ixed footbal l shirts w h o came forward dur ing the take-up period.

The relief available under the English representative action has always proved diff icult ,

since the decision a century ago? in which a representative action was not permitted on behalf

of consignors o f cargo lost at sea because proo f o f damage was personal to each consignor,

and there was no possibility o f any common fund being sought by the representative on behalf

of the represented parties. A century later, the represented claimants in recent price f ix ing
litigation? sought a declaration that damages were recoverable i n principle in respect o f three

types of loss that they claimed to have suffered subject to individual assessment. This c la im

this was not accepted as having the requisite same interest for a representative proceeding.

While cy prés damages distr ibutions are not formal ly recognized in England, one price-

fixing action in the automobi le indus t ry that settled before group l i t igat ion orders were

available, involved a payment to the Consumers? Associat ion for car safety research; and
one representative action for pirated cassettes? resulted in payment to the Br i t ish Phono-

graphic Industry Ltd, to support the identif ication and suppression o f counterfeit and piracy

activities. The proposed Financial Services Bi l l 2010 reforms contemplated provis ion for

cy prés damages distributions?.

Netherlands ? Under the W C A M procedure, f inancial rel ief may be claimed by inter-

ested parties pursuant to an order prescribing the damages based on various categories o f
loss. In turn, interested parties w h o have not opted out are precluded f rom commenc ing
separate claims for loss.

By contrast, under the collective r ight o f act ion under the Dutch Civ i l Code almost

every form o f rel ief may be cla imed other than monetary relief. Typically, c laimants seek

declaratory relief establishing l iabi l i ty and injunctive relief requiring the responsible party to

Perform or refrain from performing an act w i th respect to the parties. Interested parties must

then commence indiv idual actions to prove causation and loss in order to receive damages.

In this way, the two procedures support one another with the collective right o f action
being used to solve unanswered questions of law without financial risk to either the claim-

ants or the responsible party, thereby facilitating negotiation o f a settlement agreement.
The absence o f direct monetary consequences to the collective right o f action may reduce

e e
ways Ltd. {2010] FCA 1302 (Ausil.) (a cartel in international air freight services $ 20,000); Wright Rubber Prod. v.

verAG [2011] FCA 1172 (Austl.) (a cartel in the rubber chemicals industry $ 50,000 for rubber chemicals and
900 for rubber compounds).

(civ r e t Maton Lid. v. Sanofi-Aventis SA (Ft.) [2007] EWHC (Ch) 2394 (Eng.), afd, [2008] EWCA
2 eae

Consumers Ass'n v, JIB Sports Ple., (2009] CAT 2, 2009 WL 364157 (Eng. & Wales).

, Markt & Co., Ltd. v. Knight Steamship Co., Ltd., [1910] 2 K.B, 1021 (A.C.) (Eng.).

? Emr Supls Lid. v. British Airways ple [2010] EWCA Civ 1284.

o r " fd. v.R i l e y , [1981] 1 W.L.R. 923 (Ch ) (Eng.).
Mancial Services Bill, 2010, § 23(4)?(5) (U.K.).
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e r e s
the risk o f «black mai l settlements» and the absence o f formal determinations o f liability j

t h e W C A M may penni t responsible persons to obtain closure on claims wi thout damage to

t he i r reputations. Nevertheless, the main Dutch consumer organization, the Consumenten.

bond, argues that there is no real incentive to settle w i thout a collective proceeding that hag

f inancia l consequences and when there is no interest in settling there is no way for interesteq

Parties to obta in f inancia l compensation in individually, economical ly non-viable claims

i t a l y ? There now exists a public class action in addi t ion to the collective actionsc r e .

ated in the fields o f consumer law, environmental protect ion, securities regulation, and

a n t i - d i s c r i m i n a t i o n protect ion that were developed pursuant to E U Directives?. Public

Class actions may brought by qualif ied bodies or entities in the administrative courts and

they may seek in junct ive rel ief f rom the inertia o f publ ic administrat ion. Damages are not

available, but the courts may mandate the administrat ion (as defendant) to fulf i l itsob l iga-
tions. Interested persons may then seek damages in the civi l courts in individual actions or
pr ivate class actions under the Consumer Code.

Belgium ? Current ly, group l i t igat ion in Belgium can be used on ly to obtain injunctive

or preventive relief, such as injunctions preventing environmental harm? or illegal canvassing

practices?, not compensat ion for those affected*. Each o f the three current proposals for

re form permits claims for monetary relief. The government?s proposal also permits class

sett lements or cour t decisions to provide for amounts below a certain threshold not to be

dist r ibuted i f the costs are prohibit ive and, instead, to be deposited into a government fund

to f inance future class actions. The Flemish Bar Counci l proposal would permit the judge

to appo in t a special master? to deal wi th the individual claims o f class members out o f court.
Sweden ? T h e Swedish A c t on G r o u p Proceedings covers g roup act ions in general courts

a n d its use is n o t res t r i c ted to any pa r t i cu la r area o f law. I n a l l three f o r m s o f g roup actions

u n d e r the A c t , the p l a i n t i f f can pet i t ion fo r in junc t ions and seek ind iv idua l damages fo r injury

su f fe red by i n d i v i d u a l members o f the group. Ac t i ons f o r a n o r d e r ob l i g i ng the defendant to

p e r f o r m (e.g. pay damages or stop a certain act iv i ty) a n d / o r peti t ions fo r declaratory judgments

(see above ) m a y be enter ta ined as a group act ion. However , c u s t o m a r y substant ive rules on

c a u s a t i o n i n t o r t law, ca lcu la t ion o f damages, a n d evidence are applied. Post - t r ia l calculation

m e c h a n i s m s , s tandard ized c o m p u t a t i o n o f damages a n d c y prés solutions are no t available

u n d e r t h e Swed ish A c t . Pun i t i ve damages do n o t exist in Sweden. Th i s restr ict ive att i tude

r e d u c e s access to jus t ice in g r o u p act ions as we l l as i n o ther f o r m s o f l i t iga t ion .

e e s
? See Council Directive 98/27/EC O.J. (L 166) 51 (EU); Council Directive 2009/22/EC O.J. (L 110) 30 (EU).
2 Wet van betreffende een vorderingsrecht inzake bescherming van het leefmilieu [Federal Environmental

Protection Act} of Jan. 12, 1993, [Belgisch Staatsblat] {B.S.] Feb. 19, 1993 (Belg.).
3 Wet op de financiéle transacties en de financiéle markten, [Act on Financial Transactions and Financial

Markets ] o f Dec. 4, 1990, [Belgisch Staatsblat} [B.S.] Dec. 22, 1990 (Belg.).
? Proposals to follow the 1994 Dutch initiative of combining these proceedings in a single transubstantive

procedure (article 3:305a of the Dutch Civil Code) have not yet succeeded. Mathias E. Storme & Evelyne Ter-
ryn, Belgian Report on Class Action, 2 (2007), available athttp://globalclassactions.stanford.edu/sites/default/
files/documents/Belgium_National_Report.pdf. The most recent Belgian proposal, dating from February 2008,

suggests supplementing article 18 of the Judicial Code with «the plaintiff is supposed to have an interest in com-
mencing a group action, when he is an association (organization) that has legal capacity for a minimum peri
o f one year, when he acts in accordance with his permissible statutory aim and when he showsar e a l activity in
accordance with his statutory aim.»

> Called «a judic ia l claim settler.» See David Rosenberg, O f End Games and Openings in Mass Tort Cases:

Lessons f r o m a Special Master, 69 B.U. L. Rev. 695 (1989); Wayne D. Brazil, Special Masters in Complex Cases:

Extending the Judic iary or Reshaping Adjudication ?, 53 U. Chi. L. Rev. 394 (1986).
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Brazi l ? A l l fo rms o f re l ie f are available i n publ ic class actions, inc lud ing declaratory,

constitutive and condemnatory awards in the fo rm o f orders for compensat ion and for i n -

junctions. In popular class actions, the claimants generally seek an end to harmfu l act ions
and the awards take a condemnatory fo rm.

Russian Federation ? \ t wou ld appear that there are no specific restrictions on the k inds

of relief available, however, the uncer ta in arrangements for not i fy ing the class may have

implications for the rel ie f that is received.

Court Involvement

The management o f class actions creates new challenges for c o m m o n law and civi l law

courts alike. On the one hand, common Jaw courts must develop ways to address the adver-

sarial void in wh ich the interests o f class counsel and defense counsel in gaining approval

for settlements are aligned so that the court is deprived o f the fundamental forensic benefits

o f the adversary system. On the other hand, in c iv i l law jur isdict ions, given the quan tum

o f money at stake in an aggregated claim, the parties may insist on greater involvement in

the process than migh t ord inar i ly be expected. The part icular responsibil it ies assigned to

the court reflect impo r tan t assessments o f jud ic ia l competence and the requirements for

oversight o f group l i t igat ion.

Canada ? Unde r class proceedings legislation: matters must be cert i f ied in order to

proceed as class actions; notices to the class must be approved by the court ; each act ion

is case managed by the judge assigned to it; and matters may be settled and counsel fees

determined only wi th the approval o f the court. This extensive court involvement is intended

to ensure that the interests o f absent class members are protected.

The supervisory role o f judges is especially impor tan t in hearings held to determine

the fairness o f a sett lement because the usual adversarial safeguards d o not operate when

plaintiff's counsel and defendants have a c o m m o n interest in obtain ing approval for the

settlement that they have negotiated?. U n t i l recently, Canadian courts did not welcome the

involvement o f non-par t ies in ensuring that the settlement is «fair, reasonable[,] and in

the best interests o f the class.» Whi le the i r U.S. counterparts have long been encouraged

to permit non-p ro f i t entit ies, government bodies, and state attorneys-general to par t ic i -

pate actively in fairness hearings to provide assistance to the court?, Canadian courts have

only recently acknowledged in pr inc ip le the value o f a cour t -appo in ted moni tors , amic i

Curiae or guardians ad l i tem in assisting the judge in scrut in iz ing the proposed sett lement

Or counsel fee?,

; Australia ? It is wel l understood in Austral ia that grouped proceedings require greater

Judicial oversight than regular proceedings to protect the interests o f unident i f ied parties,

to administer arrangements for not ice and the d is t r i bu t i on o f relief, and to determine

Sub-group issues and ind iv idua l questions?. Accordingly, judges have been granted broad

' Smith v. Nat ' l Money Mar t , 2010 O N S C 1334 (Can. Ont. Sup. Ct. J.) («I t is also wel l known that the court

§ Itself in a difficult position in carrying out its responsibilities of determining whether a settlement and class
?ounsel?s fee should be approved or rejected»).

es, 15 c a r a J. Rothstein & Thomas E. Willging, Managing Class Action Litigation: A Pocket Guide f o r Judg-
p ) .

? Smith y, Nat'l Money Mart, 2011 ONCA 233 (Can. Ont. CA). Since this decision was released, an amic-
Us orBuardian has not been appointed in any reported class action. It is difficult to predict how frequently such
?ourt-appointed assistance will be used.

Aust!, Law Reform Comm?n, Grouped Proceedings in the Federal Court, Report no. 46, at 157.
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Powers to manage class proceedings' including: for the approval o f notices to the class?. for

Creat ing sub-classes where necessary and appoint ing representatives for them?; for approy.

ing proposed settlements?; and for discontinuing the proceedings?. Settlement approval has

been acknowledged to be part icularly di f f icul t because the appl icat ion is based o n a result
negot iated between plaint i f f 's counsel and the defendant and i t is not usually opposed?.

Judges have rarely declined to approve the settlement agreements? despite criticism by some

commentators?, but there do not appear to have been any instances o f «coupon settlements»

or o ther potent ia l ly abusive results?. Nevertheless, w i th so many class actions ending in
sett lement, this w i l l cont inue to be a matter o f concern.

Un l i ke N o r t h Amer ican class action regimes, the Austral ian regimes do not provide

for cer t i f icat ion, but for a respondent?s right to challenge the val idi ty o f a class Proceeding
at any t ime? where the requirements for class proceedings have not been satisfied" or where

the cou r t is o f the view that it is inappropriate that the proceeding progress as a class pro-

ceeding?. Whi le this approach was meant to streamline the progress o f class actions, the

rou t ine practice o f challenging the val idi ty o f the class proceeding has produced much the

same result as exists in Nor th America? and i t has prompted commentators to recommend

the in t roduc t ion o f a cert i f ication process".

' Federal Cou r t o f Australia A c t 1976 (Cth) pt IVA s 33ZF; Supreme Cour t A c t 1986 (Vic) pt 4A s 33ZF

(Aust l . ) ; C iv i l Procedure Act 2005 (NSW) pt 10s 183 (Austl.).
? Federal Cour t o f Australia Act 1976 (Cth) pt IVAs 33Y; Supreme Cour t A c t 1986 (Vic) pt 4As 33Y (Austl.);

C iv i l Procedure A c t 2005 (NSW) pt 10 s 176 (Austl.).
> Federal Cou r t o f Australia Act 1976 (Cth) pt IVA s 33Q; Supreme Court Act 1986 (Vic) pt 4A s 33Q (Austl.);

C iv i l Procedure A c t 2005 (NSW) pt 10s 168 (Austl.).
? Federal Court o f Australia Act 1976 (Cth) pt IVA s 33W; Supreme Court Act 1986 (Vic) pt 4A s 33W (Austl.);

C iv i l Procedure A c t 2005 (NSW) pt 10s 174 (Austl.).
> Federal Cour t o f Australia Act 1976 (Cth) pt [VAs 33V; Supreme Court Act 1986 (Vic) pt 4A s 33V (Austl.);

C iv i l Procedure Act 2005 (NSW) pt 10s 173 (Austl .) .
© Lopez v. Star World Enters. Pty. Lid. [1999] F C A 104 para 15?16 (Austl.).
? See generally Vince Morabito, An Australian Perspective on Class Action Settlements, 69 Mod. L. Rev. 347,

367-371 (2006).

* See, e.g., Marsha Jacobs, Telstra Class Action Settledf o r Just $5m, Austl. Fin. Rev., Nov. 17, 2007, at 3;

Vince Morab i to , Judic ial Responses to Class Action Settlements that Provide no Benefits to some Class Members, 32

Monash U. L. Rev. 75 (2006).

* I n the Un i ted States, several class action settlements provided class members with coupons for discounts

on future purchases from the defendants, in lieu o f cash awards, whilst generous payments were made to the

class representative?s lawyers. See, e.g., In re General Motors Corp. Pick-up Truck Fuel Tank Prod. Liab. Litig.,

55 F.3d 768 (3d Cir. 1995).

© Aust] . Law Reform Comm'n , Grouped Proceedings in the Federal Court. Report no. 46, at 146.

" The first requirement is that seven or more persons have claims against the same person. The second re-

qu i rement is that the claims are in respect of, o r arise out of, the same, s imi lar or related circumstances. The final

prerequisite is that the claims o f the group give rise to a substantial common issue o f law or fact. Federal Court
o f Austral ia Act 1976 (Cth) pt IVA s 33C1; Supreme Cour t A c t 1986 (Vic) pt 4A s 33C1 (Austl.); Civi l Procedure

Act 2005 ( N S W ) pt 10s 157(1) (Austl.).

? Federal Cour t o f Australia Act 1976 (Cth) pt IVA s 33N(1)(d) ; Supreme Cour t Act 1986 (Vic) pt 4A s

33N(1 ) (d ) (Austl .) ; Civi l Procedure A c t 2005 (NSW) pt 10s 166(1)(e) (Austl.).

° Bright v, Femcare Ltd. [2002] 195 A L R 574, 607 (Austl .) . A year later, Justice Finkelstein again indicated

that «many class actions become bogged down by interminable and expensive inter locutory applications and pro-
tracted and even more expensive appeals f rom interlocutory orders.» Bray v. F Hof fmann-La Roche Lid. [2003]

200 A L R 607, 660 (Austl .) ; see also [2004] FCA 1637 (Austl.).

? See, e.g., Mulheron, Common Law ClassAction, at 27-29; see also P Dawson Nominees Pty. Ltd. v. Multi-
plex Limited (2007) FCA 1061 para 18 (Austl.) (where Justice Finkelstein noted that the «experience o f class ac-
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I

England and Wales ? Case management is an essential part o f group l i t igat ion in Eng-

land and Wales' as a means o f managing the complex i ty o f the proceedings and as a way

o f ensuring that the approach taken is consistent w i th the overr iding objective. The need

for robust case management was highl ighted by cr i t ic ism o f the procedures for managing

group lit igation in the per iod before group l i t igat ion orders became available, and i t was

recognized for complex l i t igat ion in the 2007 Report and Recommendations o f the Com-

mercial Court Long Trials Working Party. The Civi l Justice Council?s 2008 Report observed

the similarities in nature between collective actions and complex commerc ia l claims and,
accordingly, the need for a s imi la r approach to collective actions.

Specifically, in group l i t igat ion, five cert i f ication criteria must be met: numerosity (there

must be a «number o f claims»)?; commonali ty (these must give rise to «common or related

issues o f fact o r law»)?; suitabi l i ty (managing the l i t igat ion by means o f a G L O must be

consistent w i th the overr id ing objective o f the CPR, wh ich is to enable the cour t «to deal

with cases justly»)*; pre l iminary merits (the consent o f the L o r d Ch ie f Justice, the V ice-

Chancellor, or the Head o f Civ i l Justice (whichever is appropriate), is required?; and supe-

riority ? a G L O wil l no t be commenced i f consol idat ion o f the claims, o r a representative

proceeding, would be more appropriate?. Representative actions require that claimants have

the same interest and that more than one person share the claim wi th the representative?
and actions framed as such are rout ine ly challenged by defendants on this basis.

The proposed Financia l Services Bi l l contained several requirements force r t i f i ca t i on ,
including: c o m m o n a l i t y (the c la im must raise the «same, simi lar o r related issues o f fact

or law» among class members)*; a suitable representative (either an «ideological claimant»

or a direct ly-affected class member may b r i ng the claim, i f an «appropriate person»)?;

Superiority (the col lect ive proceedings for determin ing the c la im must be the «most ap-
propriate means for the fa i r and eff ic ient resolut ion o f the c o m m o n issues» and must be

«appropriate [to] fu r ther the overr id ing o b j e c t i v e ) " ; m i n i m u m class size (an identi f iable
Class o f persons)"; p re l im ina ry meri ts threshold (a c la im that is weak, bu t no t so weak

Uons suggests that the absence o f a certification process is itself the cause of numerous interlocutory applications
with resultant expense and delay»). The situation might further be exacerbated by the introduction o f pre-action
Protocols requiring parties to undertake genuine steps to resolve the dispute including the exploration o f Alter-
native Dispute Resolution options before proceeding with litigation. Civil Dispute Resolution Act 2011 (Cth)
(Austl.); Federal Court o f Australia Act 1976 (Cth) Practice Note CM 17 (Austl.).

' Civil Procedure Rules [CPR], 1998, S.1. 1998/3132, r. 19.10 (U.K.) provides that a GLO «means an order
[...] to Provide for the case management o f claims which give rise to common or related issues o f fact or law (the
?GLO issues?)» with further extensive case management powers stipulated in CPR r. 19.13 (U.K.). See Civil Justice
CouncilReport, Improving Access to Justice through Collective Actions, 161?162, available at http://www.american-

bar.org /content/dam/aba/administrative/antitrust_law/at800175_improving_access.authcheckdam.pdf (recom-
mending that «collective claims should be subject to an enhanced form of case management by specialist judges»),

;Civil Procedure Rules [CPR], 1998, S.1. 1998/3132, r. 19.11 (U.K.).
? Ibid., at r, 19.10, 19.11(1).

; Ibid. at 1.1(1),
? Ibid, at Practice Direction 19B, para. 3.3.

Ibid, al Practice Direction 19B, para. 2.3.

' Ibid., at r. 19.6,

5 T o r e aneial Services Bi l l , 2010, H.C. Bi l l 2010-12 ( U . K . ) (proposing C P R 19.21(3)).
idem,

w .

i h e : ( P r o p o s i n g 1 9 . 2 0 ( 2 ) ( b ) ) .

id. ( p r o p o s i n g 19,20(2)(a) ) .
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that i t cou ld be struck out, could fail certif ication because, «in all the circumstances,» j t
should no t be certified)?; a statement o f t ruth (the representative claimant is required to

State in its application, verified by a statement o f t ruth, that i t believes that the claim has

Teal prospects o f success?; and cost?benefit test ? the court must take into account «the

costs and the benefits o f the proposed collective proceeding» when deciding whether the
collective proceedings are the most appropriate means for the fair and efficient resolution

o f the common issues?. The proposed Financial Services Bill 2010 also included provision

for fairness hearings and judic ia l approval o f any proposed compromise or discontinu-

ance o f a collective action?.
Netherlands ? To declare a W C A M settlement binding, the court must determine

whether the representative foundation or association sufficiently represents the interests

o f the persons pursuant to its articles o f association; whether the amount o f compensa-
t ion awarded in the settlement agreement is reasonable? (based on the extent and possible

cause o f the damages suffered, whether payment is sufficiently guaranteed, and the ease

and speed with which compensation can be obtained); and whether interested parties have

received adequate notification? (both for the purposes o f objecting to a binding declaration
and for deciding whether they wish to opt-out. The latter may be determined ina pre-trial

hearing, dur ing which the court may order the notif ication to be done in some other way,

as long as it respects international instruments on notification?.
T h e c o u r t mus t de te rm ine w h e t h e r the agreement adequate ly describes the interested

par t ies acco rd ing to the nature and the seriousness o f t h e i r loss; prov ides an accurate es-

t i m a t e o f the n u m b e r o f interested part ies; a n d indicates the amoun ts o f compensat ion,

t h e c o n d i t i o n s to qua l i f y fo r compensa t ion , the p rocedure fo r establ ish ing and obtain ing

p a y m e n t and the n a m e and place o f residence o f the interested part ies fo r no t i f i ca t ion pur-

poses. T h e court?s a u t h o r i t y to al ter the content o f the sett lement is l im i ted to addressing the

fa i rness o f the a m o u n t o f compensa t ion o r the process o f d e t e r m i n i n g the compensat ion.

T h e c o u r t is n o t a l l owed to exclude a p o r t i o n o f the interested part ies.

P roposed re forms contempla te permi t t i ng the cou r t to assist in p re - t r i a l appearances to

i d e n t i f y the m a i n points o f dispute and to encourage parties to seek assistance f r om media-

tors. S u p p l e m e n t a r y measures w o u l d st imulate the parties? wi l l ingness to negotiate, and
fac i l i ta te the n e g o t i a t i o n and the f ina l isa t ion o f set t lement agreements. A f u r t h e r reform

w o u l d i n t r o d u c e a procedure fo r request ing p r e l i m i n a r y ru l ings f r om the D u t c h Supreme

C o u r t to c la r i f y the negot ia t ing parties? legal pos i t ions.

a l y ? Actions may be brought on a representative basis only i f the court declares them
admissible pursuant to the requirements o f the Consumer Code. Admissibi l i ty may be
denied i f the action appears to be clearly groundless. The Italian legislation does not make

provis ion for the court to review settlements in class actions for their fairness to the class

members. I t remains to be seen how the courts will address this concern.

' Ibid. (proposing 19.20(2){c)).
2 Ibid. (proposing 19.18(3)(c)).
3 Bi l l , 2010, H.C. Bill 2010-12 (U.K . ) (proposing 19.20(3)(a)).
? Ibid. (proposing 19.37).
5 BW (Civil Code], bk. 7, art. 907(3)(b), 907(3)(f) (Neth.).
® Rv {Codeo fC i v i l Procedure], art. 1013 (Neth.).
* Rv [CodeofC i v i l Procedure], art. 1013(5) (Neth.).
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Belgium ? The government proposal for class actions would confine them to the Brus-
sels Court of First Instance and the Brussels Court o f Appeals? to ensure that the necessary
specialized expertise is developed in the courts that handle them?. This would promote ef-
ficient handling of cases, and the development of a uniform and predictable jurisprudence,

particularly in view o f the limited number o f mass cases in European countries?.
In terms o f court involvement, it is important to note the adversarial character o f Belgian

civil procedure generally? w i th its respect for party autonomy in framing the proceedings in

terms o f the claims and parties, and the active role played by judges in case management?

and, where the parties present insufficient evidence, in ordering a complementary inquiry?.

Existing case management tools, such as the authori ty to impose a bind ing procedural cal-

endar, to undertake ex of f ic io a complementary inquiry, and to have an interactive debate

with the parties, and to impose fines in cases o f misuse or abuse o f procedure, could be

adapted for a group l i t igat ion procedure.

In addition, the cour t wi l l need special powers, such as those for discont inuing proceed-

ings, substituting representative plaint i f fs w h o are not provid ing adequate representation,

and establishing sub-groups?. Such tools are needed to ensure that the best interests o f the

parties, including absent group members and the public, are served and publ ic confidence

in group l i t igat ion is maintained*. The current proposals have yet to include procedures for

matters such as addit ional notice, imposing additional condit ions on the class representative
or class attorney, and al lowing ind iv idua l class members to be involved in the procedure.

These w i l l be impor tan t features o f a wel l - funct ion ing group l i t igat ion regime.

Sweden ~ In Sweden, group actions may proceed as such on ly w i t h the approval o f
a court, which is granted provided that: the action is based on one o r more c o m m o n or

' This reflects the approach in the Dutch Collect ive Settlements Acts, which makes the Amsterdam Cour t

o f Appeals exclusively competent to approve collective settlements. The government proposal also provides for a

«class action training» for the Brussels judges, and the possibi l i ty that the court wou ld travel as needed th rough-
out the country. See Randal l D . L loyd, Leonard B. Weinberg & Elizabeth Francis, An Exploration o f State a n d

Local Judge Mobil i ty, 22 Just. Sys. J. 19 (2001); George R. Pr ing & Catherine K. Pring, Specialized Environment

Courts and Tribunals at the Confluence o f Human Rights and the Environment, 11 Or. Rev. Int?l L, 301, 328 (2009).
? See Stephen J. Choi, The Evidence on Securities Class Actions, 57 Vand. L. Rev. 1465, 1517-1518 (2004).
> To date, there were 75 GLO procedures in England and Wales. Since the introduction in 2005 o f the Dutch

Collective Settlements Acts, there were 6 procedures. In Sweden there were 11 class action procedures in be-
tween 2003 and 2007.

? See Piet Taelman & Stefaan Voet, Belgium and Collective Redress: the Last o f the European Mohicans, in
Eric Dirix & Yves-Henri Leleu (eds.), The Belgian reports at the Congress of Washington o f the International Acad-
emy of Comparative Law, Bruylant, 2011, 309-311; see also Gerald. J. Meijer, Belgian Civil Procedure, in Henk
J. Snijders (ed.), Access to Civil Procedure Abroad, Kluwer Law International, 1996, 193-237; Jean Laenens &
Georges Van Mellaert, The Judicial System and Procedure, in H. Bocken (ed.), Introduction to Belgian Law, Kiu-
wer Law International, 2001, 83-110; Paul Lefebvre, Belgium, in Shelby R. Grubbs (ed.), International Civil Pro-

cedure, Kluwer Law International, 2003, 75-96.
Benoit Allemeersch, Civil Case Management: The Belgian Debate and Reforms, in A.W. Jongbloed (ed.), The

A U t h World Congress of Procedural Law: The Belgian and Dutch Reports, Intersentia, 2008, 237.

Consisting, for example, in the submission o f certain documents, witness testimony, an official visit to the
Scene of the facts, the personal appearance o f the parties in the court, etc.

Vince Morabito, Ideological Plaintiffs and Class Actions. An Australian Perspective, 34 U.B.C. L. Rev. 459,
494-95 (2000-2001).

See Samuel Issacharoff, Class Action Conflicts, 30 U.C. Davis L. Rev. 805 (1997); Richard A. Nagareda,

Autonomy, Peace, and Put Options in the Mass Tort Class Action, 115 Harv. L. Rev. 747 (2002); Cather ine Piché,
udging Fairness in Class Action Settlements, 28 Windsor Y.B. Access to Just. \Wt-112 (2010).
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s imi la r circumstances o r matters o f law among the claims o f the group members; a group

act ion is the best available procedure to litigate the major i ty o f the claims (superiority).
the group is adequately defined; that the financial affairs o f the group representative are in

good order and the representative is suitable; and, wi th few exceptions, that the plaintiffs

are represented by a member o f the bar?. The requirement o f representation by a member

o f the bar is unique to class actions in Swedish civil procedure.

Notices to the group members? and appeals? are also subject to judicial approval to pro-

tect group members, the defendant, and the court f rom abuse, as are settlements in order

for them to be bind ing on the group. Approval for settlements depends upon them not be-

ing d iscr iminatory against some group members or otherwise obviously unreasonable?, In

addi t ion, costs shif t ing and the absence o f contingency fees safeguard against abuse, and

«risk agreements» (condit ional fees) are binding only i f approved as reasonable in view o f

the nature o f the li t igation.
Brazi l ? The parties? conduct in the group litigation, including the negotiation o f settle-

ments, is control led by the Public Prosecutor?s Department, an autonomous governmental
department that is independent o f the government and o f the judiciary. I f the Public Pros-

ecutor is not the plaintif f , then i t wi l l oversee the proceedings. The judge has authority to

impose heavy penalties for bad faith in conducting thel i t i ga t ion .
Russian Federation ? \n class actions, the court determines whether the matter is suit-

able f o r the class action procedure and i t defines the membership in the class. However,

un l ike in ord inary l i t igation, where the court is responsible for not i fy ing participants of
the act ion, this responsibil i ty is given to the init iator. The range o f possible methods of

not i f icat ion suggests that there are l imited means for ensuring that notice is adequate or

that the in i t ia tor takes this responsibility seriously.

Compatibil i ty with US-style Class Actions
Canada ? Canadian class actions have been modelled on U.S. class actions, but it has

been thought that some o f the excesses o f U.S.-style litigation have been avoided due to dif-
ferences in the legal culture. Al though many consumer and securities claims are follow-on

actions to U.S. proceedings, counsel fees and settlement awards have been more restrained,

in part due to the absence o f ju ry trials, treble damages awards, and a more conservative

jud ic iary . Ow ing to the extensive economic engagement between the two countries, as

ment ioned, there have been many parallel and overlapping claims, and a number o f them
have involved informal coordination either among counsel, or between courts. I n 2011,

the Amer ican Bar Association approved protocols for notice and for court - to-court com-

municat ions to facilitate the process o f coordinating parallel actions?.
Austral ia ? The government o f Austral ia has acknowledged that class actions have

become an important part o f the Australian justice system* by enhancing the community?s

' SGPA § 8 (SFS 2002:599) (Swed.).
2 SGPA §§ 13, 24, 49, 59.

> SGPA §§ 42, 48.
? SGPA § 26.
5 Consultat ion Paper: Canadian Judicial Protocol for the Management o f Mul t i jur isd ic t ional Class Actions.

onl ine: h t tp : / /www.cba .o rg /C BA/ClassAct ionsTaskForce/PDF/ Consultation_eng. pdf.

* Hon. Chris Bowen, Minister for Fin. Servs., Superannuation & Corporate Law, Address to Shareholder ClassAction

Conference (May 4, 2010) available athttp://ministers.treasury.gov.au/Display Docs.aspx?doc=speeches/2010/005.

him&page! D=005& min=ceba& Year=& DocType=1.
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access to justice?. Un ion -d r i ven class actions have enabled thousands o f workers to receive

compensation?, and Australia?s two major regulators, A S I C and A C C C , have employed

the Federal class act ion regime to ful f i l the i r mandates?. In view o f the fact that they are

modelled on U.S.-style class actions, i t wou ld seem that, in pr inciple, they are compatible
with them.

England and Wales ? To the extent that U.S.-style class actions are characterized by an

opt-out regime, wi th the possibi l i ty o f aggregate assessment o f damages, a cy prés damages

distribution, w i th cert i f icat ion, and w i th a fairness hearing in the event o f settlement, n o

such regime exists in England and Wales, a l though such a regime was contemplated in the

previously proposed reforms to the Financial Services Act?. The considerable crit icism that

has been made o f U.S.-style class actions has been decried by the Civ i l Justice Counc i l as

misplaced in that U.S. l i t igat ion operates o n a different foot ing w i th l im i ted cost-shif t ing,

broad discovery rights, j u r y trials, percentage-based cont ingency fees, and punit ive dam-
ages?. Whether a regime o f col lective redress simi lar to that found in the Uni ted States,

Canada, and Austral ia can be in t roduced into the English civi l just ice system remains to
be seen.

Netherlands ? The W C A M does no t create a U.S.-style class act ion, but a mechanism

for approving settlements i n col lective actions that wou ld b ind potent ia l c laimants o n an

opt-out basis. I t relies on the fact that most class actions i n the U.S., Canada, and Aus-

tralia are settled. To date, five such settlements have been approved and a sixth has sought

approval. Several have involved fore ign elements and, signif icantly, some have enabled

European affected persons or interested parties w h o were excluded f rom U.S. class actions

and settlements to obtain compensation?. Whi le the W C A M is designed to be compatible

with U.S.-style class actions and has brought the benef i t o f some class actions to Europe,

the decision no t to establish U.S.-style class actions is thought to reflect the cul ture o f

Dutch pragmatism favouring pract ical solut ion through harmonious negotiations rather

than expensive confrontat ion in mass l i t igat ion in cour t proceedings.

Ftaly ? Ital ian class actions differ f rom their American counterparts in a number o f ways,

including the requirement that class members opt in, the lack o f specialized arrangements

for funding and f inancing, and fairness hearings for settlements. However, any concern

raised by the underdeveloped nature o f class actions must be placed in the larger context o f

an inefficient civi l justice system. Nevertheless, as indicated by an E U Commiss ion work ing

document, Toward a Coherent European Approach to Col lect ive Redress?, the challenges

posed by the sheer variety o f legal systems might best be addressed by a c o m m o n approach

to collective redress, one that might assist national legal systems in f inding the way forward.

e e
" Hon. Chris Bowen, Minister for Fin. Servs., Superannuation & Corporate Law, Address to Shareholder Class

ActionConference.

See Jane Caruana & Vince Morabito, Australian Unions ? The Unknown Class Action Protagonists, 30 Civ.

Just. Q. (forthcoming 2011).

: E.g., Australian Comp. & Consumer Comm?n v. Chats House Inv. Pty. Ltd. (1998) 83 FCR 424 (Austt.).

; Financial Services Bill, 2010, H.C. Bill 2010-32 cl. 18-25 (U.K.).
' ohn Sorabji et al. (eds.), Improving Access to Justice Through CollectiveActions, 2008, 38?41.

See Jn re Royal Dutch / Shell Transp. Sec. Litig., $22 F. Supp. 2d 712, 721 (D.N.J. 2007); Hof 29 mei 2009,
NJ 2009, 506 m.nt. J.M.J. Chorus, M.P. van Achterberg en W.H.F.M. (Shell Petroleum N.V/Dexia Bank Neder-

landN. V.)(Neth,); In re SCOR Holding (Switz.) AG Litig., 537 F. Supp. 2d 556 (S.D.N.Y. 2008),
European Comm?n, Towards a Coherent European Approach to Collective Redress (2011), available at http://

*<-europa.eu/justice/news/consulting_public/0054/sec_ 201!_173_en.pdf.
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B e l g i u m ? Class actions are seen in Belgium as a supplement to existing methods o f
deal ing w i th mass harms and are accepted on ly when they are superior to other available

methods for adjudicating a controversy?. The i r role must be understood in the context of

the panoply o f other public, private, and administrative resources? in the form o f complaint

boards, c r im ina l prosecutions wi th the possibil ity o f ancil lary relief for victims, and gov.

ermmental regulatory bodies, such as in the field o f competit ion law. Belgian class actions
where they are necessary, would operate differently than U.S.-style class actionsbecause

they would be embedded in a different procedural culture, with different rules on standing
funding and financing litigation, and court involvement. They would be required to be initi.

ated by an ideological plaintif f ; they could not be funded on a contingency fee basis; and

they would be required to be dealt wi th by one competent court. However, Belgian class

actions would seek to achieve the same objectives as U.S.-style class actions and would

offer claims for injunctive and monetary relief.
Sweden ? In assessing the compat ib i l i ty o f the regimes, it must be borne in mind that

the courts have played less o fa role in the reform o f legal rights than other means o f dispute
resolution and behavior modif icat ion. This may be partly due to a concern that litigation is

not necessarily the most equitable means o f determining the right o f consumers and others

and part ly to a historical lack o f confidence in the willingness o f courts and judges to par-

ticipate actively in bui lding the welfare state based on the Social Democrat ic model. This
coupled wi th a limited scope for judic ia l lawmaking and judicial review, has reduced the
influence o f Swedish courts in civi l matters and limited the tendency to litigate. However,

there are signs that this might be changing w i th an increased role for the courts and new

functions for civi l procedure ahead?.
D i f f e r e n c e s b e t w e e n U . S . - s t y l e class ac t i ons a n d the Swed ish g r o u p a c t i o n , such

as c o s t s - s h i f t i n g ; t h e absence o f c o n t i n g e n c y fees s t r i c tu sensu a n d state a n d private

f u n d i n g m e c h a n i s m s ; t h e o p t - i n r e q u i r e m e n t ; the l ack o f p r e t r i a l d i scovery , pos t - t r i a l

c a l c u l a t i o n m e c h a n i s m s , cy prés awards, p u n i t i v e damages , a n d s t a n d a r d i z e d com-

p u t a t i o n o f damages have r e d u c e d the ef fec t iveness o f t h e g r o u p l i t i g a t i o n procedure .

F u r t h e r c o n s t r a i n t s ex is t in the p o o r regard f o r t h e p r o c e d u r e a m o n g insurers, some

g r o u p s i n t h e bar , a n d some conserva t i ve j udges a n d po l i t i c i ans . T h i s p o o r regard has

c a u s e d m a n y to f a v o u r a l te rna t i ve d ispu te r e s o l u t i o n as an eas i l y accessib le, f lex ib le,

fast , a n d l o w - c o s t w a y f o r par t i es to resolve d ispu tes , as w e l l as a m e a n s o f reduc ing

j u d i c i a l w o r k l o a d . T h i s is no t w i t h o u t controversy. A D R isa va luab le c o m p l e m e n t to c iv i l

' See Fed. R. Civ. P. 23(b).
2 See Christopher Hodges, The Reform o f Class and Representative Actions in European Legal Systems: A New

Framework f o r Collective Redress in Europe, Hart Publishing, 2008, 235 (suggesting a ranking o f the different op-
tions: first voluntary settlement; then regulatory oversight; and finally judic ia l supervision ( including private en-

forcement tools as class actions)); see also Wi l lem H. Van Boom & Marco Loos, Collective Enforcement o f Con-

sumer Law. Securing Compliance in Europe through Private Group Action and Public Authority Intervention, Eu-

ropa Law Publ?g, 2007. Also in the United States, some authors point out that there are public legal protection

tools as valuable alternatives for class actions, especially in small claims cases. See Steven B. Malech & Robert
E. Koosa, Government Action and the Superiority Requirement: A Potential Bar to Private Class Action Lawsuits,

18 Geo. J. Legal Ethics 1419 (2005); Mar t in H. Redish, Class Actions and the Democratic Difficulty: Rethinking the

Intersection o f Private Litigation and Public Goals, 2003 U. Chi. Legal F. 71; see also Richard A. Nagareda, Mass

Torts in A World o f Settlement, Univ, o f Chi. Press, 2007.
3 See Per Henrik Lindblom, The Growing Role o f the Courts and the new Functions ofJudicial Process - Fact

or Flummery?, 51 Scandinavian Stud. L. 281 (2007).
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litigation ( inc luding group act ions) ' , but some have expressed concern that in serving
as a surrogate, A D R may d imin ish the role o f the courts and threaten the funct ions o f

civil procedure?.
Brazil ? While the Brazil ian system shares the objectives o f US-style class actions, it

follows its own model in which there is no certif ication and no discovery, and associations

play an important role in representing the class. Moreover, in circumstances where there is
no opportunity to opt-out, the result wi l l not preclude further lit igation by interested par-
ties. Like other civil law jurisdict ions, Brazil is unl ikely to reform its procedure to become

more like that in the US.
Russian Federat ion ? Pr ivate class act ions are sti l l t oo recent an i n n o v a t i o n to assess

how they w i l l f unc t i on . Nevertheless, i t seems l i ke l y that the issues o f c o m p a t i b i l i t y w i t h

USS. style class act ions exper ienced i n o t h e r c iv i l l aw ju r i sd i c t i ons w i l l also be exper ienced

in the Russian Federat ion.

Further Reflections: What Are We (They) Afraid of?

This study sought to go beyond a U.S. perspective on the differences in approaches to

collective regimes by surveying comparatists from various legal systems about specific as-

pects o f collective redress that might shape their perceptions o f U.S. class actions. However,

designing a survey o f perceptions on the cultural dimensions o f a controversial procedure

such as class actions can be fraught w i th unexpected pitfalls. Among the more signif icant

are those that can arise in tackling the challenge o f sample selection. To receive pert inent

and insightful responses in a comparative study o f the specifics o f complex procedural

mechanisms, such as those comprising systems for collective redress, it is necessary to

consult reporters with significant insight into the range o f procedural options and configu-

rations that exist across legal systems. Accordingly, the reports in this study were sought

from knowledgeable comparatists.

On receiving the reports, it became apparent that the strong reaction that seemed rou-

tinely to be provoked by the discussion o f U.S.-style class actions in many international

settings was strangely muted. One explanation for this could be that the hosti l i ty and anxiety
o f those who would resist reforms that might bring a legal system closer to the U.S. model

was borne largely o f ignorance.

Writing more than a decade ago, Michele Taruf fo , said that «the European rejec-

tion o f class actions ? essentially based upon ignorance ? has usually been jus t i f ied by
t h e necessity o f preventing such a monster f rom penetrat ing the quiet European legal

' Settlement and arbitration. In Carl de Geer v. Luftfartsverket {Carl de Geer v. Swedish Airports & Air Navi-

a o n Sery.] (Nacka District Court, Environmental Court Division] 2007 M1931(Swed.) residents of a commu-
t o Or Arlanda Airport, formed a non-profit organization called «Residents of Vasby Against Aviation Noise»
fori n i 4 private group action against the Swedish Airports and AirNavigation Service (LFV), seeking damages
jacent caused by aviation noise on behalfof about 20,000 people, mainly residents of one neighbourhood ad-

moved »the airport. The District Court issued the summons and about 7,000 people have opted in so far. LFV
Januar e n arguing that the conditions of SGPA § 8 had not been met. The court denied the motion in

1:2 0 1 ) te The parties subsequently commenced settlement negotiations, which are still ongoing (Septem-
a s Lindblom, National Report: Group Litigation in Sweden, at 7.

ce Per Henrik Lindblom, ADR ? the Opiate o f the Legal System?, \6 European Rev. Private L. 63 (2008).But j

Bu teBengt Lindell, Alternative Dispute Resolution and the Administration ofJustice ~ Basic Principles, 5\ Scan-
m Stud. L. 341, 322 (2007).
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gardens»' . T o v a r y i n g degrees, the exper ience and ins ight tha t t he reporters in this

Study have gained f r o m thei r own work on class actions in comparat ive context seemed

to have set them apart f rom other less in fo rmed members o f the i r legal systems. Indeed,
in the European Par l iament Resolut ion o f 2 February 2012 o n «Towards a Coherent

Eu ropean Approach to Col lect ive Redress»? «stresse[d] that Europe must refrain from

i n t r o d u c i n g a US-sty le class ac t ion system or any system w h i c h does not respect Eu-

Topean legal traditions»?.

Even i f these reporters? views were not developed in concert w i th one another, their

v iews have been shaped by an appreciation o f the range o f options for the various features

o f col lective redress regimes and the implications o f the choices that might be made among
these opt ions. I n contrast w i th other members o f their legal communit ies, who have been

reluctant to support reforms that might engender the entrepreneurial lawyering and other

unwanted features associated wi th Amer ican civil l i t igation, these reporters seemed impa-

t ient w i t h the slow progress o f such reforms.

D e s p i t e this, these repor ters were n o t na ive a b o u t the chal lenges o f re fo rm . T h e reporters

i n t h i s s t u d y w e r e su f f i c i en t l y know ledgeab le to apprec ia te tha t a d a p t i n g class ac t ions to fit

t h e l o c a l legal c u l t u r e (and yet t o opera te ef fect ive ly) w o u l d r e q u i r e cons iderab le ingenu i ty

i n process des ign ? m o r e t h a n tha t r equ i r ed s i m p l y f o r imp lemen ta t i on? .

Perhaps , i n the end , there r e m a i n s a f u n d a m e n t a l d i f fe rence i n v iews over the mer i t s o f

c o m m o d i f y i n g o f legal r ights i n the course o f the i r v i n d i c a t i o n , I n t h e i r inc is ive 2009 analysis

o f t h e c o n c e r n s a b o u t U .S . - s t y l e class act ions, Professors I ssacharo f f a n d M i l l e r ident i f ied

t h e i r c o r e c o n c e r n as fo l lows: «that an apparent cu l t u ra l revu ls ion at accept ing the real i ty o f

legal enforcement as entrepreneurial activity may leave the reforms wi thout the necessary

agents o f implementation»*®. However, whether legal enforcement is ult imately an essen-

t ia l l y entrepreneurial activity is far f rom clear to most observers outside the United States.

I t is not clear that legal enforcement is ult imately an essentially entrepreneurial activ-

i t y par t icu lar ly in the civi l law, where the development and resolution o f civil disputes are

placed pr imar i l y in the hands o f the courts, who are viewed as publ ic officials. I n the civil

law, cases are resolved when justice is dispensed by the state through the courts applying

the laws that have been passed by the legislature. They are not resolved as a product o f a

monetary compromise negotiated between those responsible for the harm and class counsel

seeking a substantial fee.

Ne i the r is i t clear that legal enforcement is ult imately an essentially entrepreneurial

act ivi ty in other parts o f the common law world. I n other common law countries the prin-

ciple o f par ty prosecution is tempered, at least in the perception o f the publ ic, by the belief
that even class actions operate pr imar i ly to promote access to justice as understood in the

' Michele Taruf fo, Some Remarks on Group Litigation in Comparative Perspective, \ \ Duke J. Const. L & Pub.

Pol'y 405, 414 (2001).
? European Parliament resolution o f 2 February 2012 on «Towards a Coherent European Approach to Collective Re-

dress?, European Parliament, http://www.europarl.europa.eu/sides/ get D o c . d o ? p u b R e f = - / / E P / / T E X T + T A t P7-

T A - 2 0 1 2 - 0 0 2 1 + 0 + D O C + X M L + V 0 / / E N (last visited Apr. 15, 2012).
> Ibidem.
? Cf. Christopher Smithka, From Budapest to Berlin: How Implementing Class Action Lawsuits in the Euro-

pean Union Would Increase Competition and Strengthen Consumer Confidence, 27 WIS. INT?L L.J. \73 (advocat-

ing implementat ion o f class actions confident that the absence o f punit ive damages and excessive attorneys fees

would suffice to avert the abuses feared).
5 Issacharoff & Mi l ler , W i l l Aggregate Litigation Come to E u r o p e?, at 181.
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traditional sense, and that the monetary outcome of a civil dispute is not the only or best

purpose or measure o f its success.
Perhaps even more impo r tan t l y are the two further questions raised by the quest ion o f

whether l i t igat ion is really on ly about money. The first is whether, as Issacharoff and M i l l e r

suggest, in t roducing the k inds o f economic incentives that drive U.S.-style class actions is
an inevitable requirement for the effective funct ion ing o f a collective redress regime. The

second is whether fashioning the legal enforcement o f collective rights as an entrepreneurial

activity necessarily reduces the sense o f doing just ice i n resolving disputes through group

litigation to what some have considered to be a bare knuckle negotiat ion between a business

that has caused widespread harm and a team of avaricious lawyers.
Given the enormous ly complex matr ix o f procedural mechanisms and features o f the

economic and professional context in wh ich class actions operate, i t may wel l be that the

only way to f ind the answers to these questions is to imp lemen t re form and observe the
results. The di f f icu l ty is, as the Amer i can experience has demonstrated, th is is a k i n d o f

learning that, like the knowledge i n the Platonic dialogue, cannot be unlearned?. Indeed,
a significant feature o f the A m e r i c a n comparat ive jur isprudence is the ref lect ion o n the

many concerns arising f rom the excesses o f U.S. class actions and the measures tha t have

been taken to curb them.

Perhaps, then, the on ly prudent approach to reforms o f collective redress regimes o u t -
side the Uni ted States is to take these two questions in that order, i.e., by f i rst testing for

efficacy, and on ly then for sui tabi l i ty ; and by testing for efficacy in the negative. I n other

words, i f entrepreneurship is an inevitable real i ty for effective legal enforcement, there is

no need to lunge forward to embrace i t ? its necessity w i l l eventual ly become apparent.

Instead, adopting reforms that are consistent w i th a country?s legal culture, whether or no t

the reforms are effective, makes i t possible to evaluate their efficacy and adjust the economic

incentives as needed. Th is is arguably what has happened in Canada and Aust ra l ia where

attitudes to counsel fees and th i rd party f inancing have gradual ly evolved as the just i f icat ion

for reform has been demonstrated o n a case-by-case basis.

Approaching reform in this way eliminates the need to discover that certain reforms are

unsuitable for a particular legal culture. Experimenting with potentially unsuitable trans-
plants could leave a legal system with an unpopular procedure that harms the reputation
of the administration o f justice, but that has engaged an entrenched interest on the part o f
a sector o f the legal profession that makes it difficult to withdraw.

On further reflection, there may be emerging another option: that o f a companion pro-
cedure that does not seek to replicate U.S.-style class actions, but to provide the benefits o f
them to the would-be parties to matters that would otherwise be resolved in this way. With the

Fecent settlement approval by the Amsterdam Court of Appeal in the Converium case, Europe
hasjust Witnessed its first opt-out multi-jurisdictional group litigation judgment. Inprinciple,
this judgment will enjoy recognition throughout Europe under the Brussels I Regulation.

Any analysis from a U.S. perspective o f the WCAM procedure based on the checks and
balances that have been developed for U.S. class actions would probably conclude that it
18 likely to fail, Reducing the entire collective redress process to a single procedure ? that

?

the In Protagoras, Socrates warns Hippocrates about the teachings of Protagoras, which he says unlike fruit in
c o m n t s cannot be purchased and then examined before being consumed - once learned, the teachings be-

© Part ofone. Plato, Protagoras, in W.C.K. Guthrie (trans.), Protagoras and Meno, Penguin Books, 1956.
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o f settlement approval ? the procedure that is treated wi th the most circumspection in the

United States, seems hardly a promising way to construct a regime that wil l operate with

integrity. Add to that the requirement that the negotiation not be conducted with a lawyer

whose economic interests likely coincide with those o f the claimants, but with a nonprofit

organization whose interests may reflect idiosyncratic ideological considerations, and the

W C A M procedure seems, at least from a U.S. perspective, dubious at best.
A n d yet, as a purely derivative procedure ? one that relies f o r its operation on the ex-

istence o f parallel class l i t igat ion in the Uni ted States or elsewhere ? the W C A M process

may bea suitable way to localize the process o f col lective redress i n a multijurisdictional

claim. Whether i t succeeds in providing closure fo r defendants remains to be seen. Whether

i t succeeds in providing claimants wi th a sense o f v ind icat ion remains to be seen. Neverthe-

less, contrary to all the projections that migh t be constructed ou t o f the U.S. class actions

experience for a successful collective redress regime, the W C A M procedure seems to be

one that promises to inspire the most confidence and, possibly, the least fear among thost

who seem most afraid o f U.S.-style class actions.


