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I . INTRODUCTION: DISPOSITION BY ADJUDICATION

WITHOUT A NORMAL TRIAL

In both the common law and civi l law, legal proceedings have become so

costly and time-consuming and the results are often so unpredictable that

access to justice is sometimes more apparent than real. The result is that the

formal civi l justice system is at risk.
Around the wor ld i t is losing ground to competing informal systems

that claim faster, better and cheaper results. Everything from A D R in de-

veloped legal systems to criminal self-help in systems in transition claims

to offer procedures better than those of the formal systems.
In the common law, unless both parties consent, substantive rel ief is

usually available only upon the culmination o f a complete civi l proceeding

with a trial involving live testimony and cross-examination. (By a ?com-

plete civil proceeding? we mean one that ?goes all the way? and is not

settled or disposed o f in some other way short o f trial). Whi le it gives a

high guarantee o f due process, this method o f resolving proceedings often

involves considerable expense and delay.
To counter this, most procedural systems (or l i t igants) have developed

methods for resolv ing l i t igat ion short o f a trial.
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In common law systems the most common methods ?de fau l t judgment
and party disposit ion? involve no adjudication by the court and they o¢.

cur through the consent (cither explicit or implicit) o f the parties,

Default judgment most often arises from thef a i l u re o f the defendant to

respond to the notice o f proceeding or to participatei n the proceeding ing
timely manner. Party disposition covers ?settlement? in which the Parties

agree to a settlement o f their dispute and this puts and end to the l it i gation;
and also ?discontinuance? in which the plaint i f f gives up and withdraws o,

drops her claim. Often discontinuance and settlement are combined when

the plaint i f f agrees to discontinue the proceeding upon settling the matter

with the defendant.

However, there exist in the common law procedures that operate with-

out the consent o f the parties by wh ich the court may grant re l ie f withouta

fu l l trial on the merits e.g., motions to dismiss for fai lure to state a cause of

action, and summary judgment. We propose to describe these procedures

as ?Disposit ion by adjudication wi thout a normal t r i a l ?. In some countries

in the civ i l law, such as Brazil, there exists a form o f ?summary (or preli-

minary) proceeding?. This concept or category o f procedures is consid-

ered in detail by our civi l ian co-reporter, Ada Pellegrini Grinover (Sao

Paulo). I t was inspired by Italian scholarship, bu t has not yet been adopted

in Italy. This procedure permits the court to grant an urgent judgment,

based on l imited evidence, which advances the f inal decision on the mer-

its. This decision does not necessarily end the proceeding and does not

have res jud icata effect.

However, in effect it inverts the dynamics o f the process. After the deci-

sion is given, it is the defendant who must now seek relief from the judge

(to reverse the original decision and restore the status quo). The adverse

effects o f time (waiting for the end of the long full proceeding) are now

against the defendant because the plaintiff already has the relief sought.

Defendants who know that they have no right and wi l l not be able to con-

vince the judge wil l just abandon the proceedings. Adopting this proce
dure is a response to the two basic problems that plague civil procedure

under both the civil and common law systems, expense and delay: itcosts

too much to participate in civil litigation and it takes too long to obtain a

resolution i f ?ordinary proceedings? are allowed to run their course.
In commencing our study, we were not aware o f any precise analogues

in the common law to the procedures that are emerging in the civil law ,
which are described as ?summary (or preliminary) proceedings? by PF
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fessor Pellegrini Grinover. However, there is clearly a need in common

law procedural systems to develop effective responses to the problems o f
undue expense and delay.

Responses currently in vogue in common law jurisdictions include re-
ducing the amount o f procedure, case management, and mandating A D R

or diversion to tribunals other than courts. However, the responses we wish

to focus on in our report are common law analogues to the civil ian ?sum-
mary (or preliminary) proceedings? i. e., dispositions by adjudication with-
out a normal trial.

This strategy seeks to confront the twin problems by making it pos-

sible for the parties to shorten the process by obtaining judgment, in ap-
propriate cases, other than by going through the whole process to a ful l
(and final) trial.

I I . NATIONAL REPORTS

W e forwarded the fo l l ow ing questionnaire to our national reporters:

1. Descr ip t i on o f procedures

Descr ibe the procedures that exist in your country for disposit ion by

adjudicat ion w i t h o u t a normal trial (ie, that produce a f inal result i nvo l v i ng

the grant ing o f rel ief, based on a court order wi thout the consent o f the

parties and w i t h o u t a fu l l in ter par tes hearing on the merits?) e. g., mot ions

to dismiss, summary judgment , etc. Please emphasize those proceedings

that mos t c lose ly resemble the summary proceedings described by profes-

sor Pel legr in i Gr inover .

2. Commentary and analysis

In describing your procedures, please address the following questions

where appropriate:

a. For each of these procedural mechanisms could you describe the
features of the normal/full procedure that are eliminated or curtailed

under these procedures?
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Under what circumstances are these procedures available?

Are these procedures intended to be used as part o f a normal pro.

ceeding or in place of a normal proceeding? Is this what actually

occurs in most cases?

In what proportion o f cases that would otherwise be resolved through

a normal/full procedure are these procedures used?

What procedural concerns (¢.g., delay, expense) are these procedures

intended to address, and how are they intended to address them?

In your view do these procedures adequately address these concerns?

g. What procedural concerns (e.g., fairness) do these special ptocedures

raise, and how do they raise them? Do these special procedures at-

tempt to address such procedural concerns? How?

In your view how could these concerns best be addressed?

In your view, do you think that these procedures wi l l be used more

or less in the future than they are now used?

Could you add any other comments that would assist us in under-

standing the use of such procedures in the cultural, legal and eco-

nomic context o f your legal system?
D o you believe the civi l ian ?summary (or prel iminary) proceedings?

described by professor Pellegrini Grinover might useful ly be adopted

in your country?

3. Rates o f disposition other than by adjudication

In addition, we would like you to place these procedural mechanisms in

context by providing us with any information you might have about the

rates o f disposition other than by adjudication.

Typically in most common law jurisdictions the percentage of cases

that reachat r i a l is very low, and the vast majority o f cases are disposed of

by default judgment or settlement. Please comment on this observation for

your country and give figures (or estimates) of the:

¢ Percentage of cases filed that result ina trial.

¢ The percentage of cases disposed of by default judgment.
¢ The percentage of cases disposed of by settlement.



SCOPE AND IMPORTANCE GENERAL REPORT 197

We received seven national reports as follows:

England and Wales. M r Nei l Andrews, Univers i ty o f Cambridge.

* Canada. Professor Lorne Sossin, University o f Toronto.
* South Africa. Professor Wouter de Vos, University o f Stellenbosch.

Singapore. Professor Jeffrey Pinsler, National University o f Singapore.

Israel. Professor Stephen Goldstein, Hebrew University o f Jerusalem.

Australia. M r David Bamford, Flinders University.
Uni ted States o f America, Professors Tom Rowe and Paul Carrington,

Duke Univers i ty .

W e a r e grateful to these national reporters for their f ine reports. In var i -

ous places, their descriptions o f the procedures in their countries have been

incorporated w i t h on ly the slightest adjustments.

Nevertheless, w e urge readers to refer to the wri t ings o f these reporters

that are cited in the footnotes to this General Report, and to read the na-

t ional reports for more detailed discussions o f the particularit ies o f the

procedures in those countries. These national reports may be found at http:/

/research.osgoode. yorku.ca/iapl.

I I I . GENERAL REPORT

1. O v e r v i e w

The balance o f our report follows our inquiry into the common law

analogues to the preliminary or summary proceedings available in the civi l
law. The first part describes two forms of relief, available in South Afr ica

and Israel respectively, o f which we were previously unaware, that the

national reporters have described as closely resembling the Italian prelimi-

nary or summary proceeding.
Whi le i t is not entirely surprising to find such procedures in South Af-

rica and Israel, given the historical influence of the civil law on those legal

systems, the procedures that are described form a useful conceptual l ink to

the relevant common law counterparts.
The second part describes the procedures that form the most common

analogues generally available at common law-striking out pleadings and

summary judgment.
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Although the continuous trial with viva voce evidence and CrO8S-exami.
nation is the hallmark o f common law procedure, it is recognized that some

cases do not require it, either because the issues in dispute are purely legal
and not factual, or because the factual issues in dispute can be resolved

without oral testimony.
The procedures described in the second part are mechanisms for iden-

t ifying such cases and for adjusting the proceeding to avoid the expense

and delay associated with ensuring that trial is held and that it is trial where

atrial is simply not necessary. Also noted is the fact that in most common

law systems, it is possible to commence a proceeding in anticipation of
this result by means that presume that the dispute can be resolved ??on the

papers alone?.
The third part describes procedures that provide provisional relief (i. e.,

in ter im injunctions, etcetera).
These are the procedures that, among those generally available in the

common law, are arguably most closely related to the Italian preliminary

or summary proceeding in that they provide rel ief before a trial is held.
However, because they are sought in cases in which an oral trial is thought

necessary, it is regarded as important to common lawyers to emphasize

their provisional nature, and to take steps to ensure that they w i l l not pre-

empt the process o f adjudication.
These are cases in whicha trial is warranted, but in which the delay

involved threatens the potential to achieve justice between the parties. In

investigating these procedures, we did encounter some that were anticipa-

tory and, in this respect, seemed particularly close to the Italian prelimina-

ry or summary proceedings, but they were very narrowly circumscribed in
their use and, in some cases had been banned or determined to be unfair.

The fourth part describes programs that have been established, particu-

larly with respect to smaller matters, for streamlining the process so as to
reduce expense. In many cases, efforts are made to reduce the extent o f

pre-trial disclosure and to reduce the length o f the trial by requiring direct
evidence to be tendered.in writing, and generally to encourage the parties

to move forward expeditiously.

They are innovations introduced during recent civ i l justice reforms as a

response to the potential o f the expense of traditional procedures to reduce

access to justice in whichat r i a l is warranted.
The fifth part makes br ief mention o f some of the current efforts to

incorporate non-adversarial forms of dispute resolution into the process SO
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as to provide alternative means o f disposing of cases where this is suitable.

These are the newest wave of reforms. Samples o f these procedures are

mentioned in outline to suggest the range o f options that are being ex-

plored to address the expense and delay o f traditional common law proce-
dure in litigation.

2. Procedures that p rov ide f o r disposition by adjudicat ion wi thout
a n o r m a l t r i a l

As mentioned, we proceeded wi th our survey o f the common law on the

assumption that there were no analogues to the c iv i l law procedure de-

scribed b y our co-reporter professor Pellegrini Grinover. We were sur-

prised, however, to learn f rom our South Af r ican and Israeli nat ional

reporters that s imi lar procedures existed in their countries. As can be imag-

ined, this is, in part, a product o f historical c iv i l law influences on thei r

legal systems.
However, while these South African and Israeli procedures can be analo-

gized to the civi l law procedure described by our co-reporter professor

Pellegrini Grinover, they can also be viewed as specific variations or ex-
tensions o f the summary judgment procedures that are used fairly rou-

tinely elsewhere in the common law, as described in part 3(b) below.

A. South Afr ica: Provisional sentence

The procedure that resembles the Italian preliminary or summary pro-

ceeding in South Afr ica is known as the ?provisional sentence?.' Given its

background, the resemblance is not entirely surprising. As the South Afr i -

can Reporter, professor Wouter de Vos reported, the South Afr ican legal

system is hybrid in nature. Much of the substantive law can be traced to the
Roman-Dutch Jaw o f the 17th century which was, o f course, civi l law, but

much o f the procedural law is common law imported by the English who

came to govern the Cape in the 19th century. Consequently, there is an

' See Rule 8; Malan, Oclofse, De Vos, Pretorius & Nagel Provisional Sentence on

B i l l s o f Exchange, Cheques and Promissory Notes (Butterworths, 1986).
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rocedural framework, which serves as t? 85 the

mechanism for the enforcemento f continentalflavoured substantive rules

of law. Professor de Vos described the Provisional Sentence in the #4;gh

Court (the procedure of which serves as a model of South African proce.

dure) as fol lows:

English orientated judicial and p

remnant o f Roman-Dutch law, which had sur.

f civil procedure introduced by the British rulers

in the Cape. The remedy is unknown to other common law procedural sys.

tems, but it has a long and interesting continental history. It has its origin in

the Italian cities o f the 11" and 12" centuries, where a rudimentary execu.

tory procedure involving the taking o f a pledge by a creditor, armed with
written proof o f indebtedness, developed. From there the remedy found its

way to France during the 1 3 century, where it became known as

garnissement de main. The next development was its reception in the Neth-
erlands during the 15" and 1 6 centuries, where it was known as handvulling

or provisie van namptissement. Thus it became part o f Roman-Dutch law,
which became the law in the Cape during the 17" century. (See Malan ez

al., Provisional Sentence, ch 2.)
The procedure whereby provisional sentence can be obtained in modern

practice is unusual. The pla in t i f f initiates the action by means ofa spec ia l
summons call ing upon the defendant to pay the amount in question or,

fai l ing such payment, to appear in court on a day named to admit or deny

his liabil i ty. The defendant responds wi th an aff idavi t setting out his de-

fence and indicating whether he admits or denies the signature appearing

on the document. The pla in t i f f may then react by means o fa replying affi-

davit, whereupon the matter is set down fo r a hearing. A s a rule the court

adjudicates the matter on the papers, in accordance wi th the mot ion proce-
dure. But the court may hear oral evidence as to the authenticity o f the

defendant?s signature (or that o f his agent), which appears on the document

sued upon, and relating to the authority o f the defendant?s agent. Provi-

sional sentence is therefore a hybrid remedy containing elements o f both

the action and motion procedure.
In theory there are two phases in the proceedings, namely the provi-

sional case and the principal case. In order to succeed in the provisional

case the plaintiff must show that his claim is based on a valid instrument
and that he has complied with all the formal requirements. Assuming that

that is the case, the defendant could only avoid provisional sentence i f he

could prove on a preponderance o f probabilities that the plaint i f f is un-
likely to succeed in the principal case. For this purpose the defendantm a y

Provisional sentence is a

vived the drastic reforms 0
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raise any one o f a number o f defences relating to the underlying obligation,

for example fraud or misrepresentation.
I f the court refuses provisional sentence, it may order the defendant to

f i le a plea with in a stated time. Thereafter the parties proceed with the prin-
cipal case in the manner o f an ordinary action. I f the court grants provi-
sional sentence the plaint i f f is entitled to immediate payment. But, as the
term implies, the judgment does not amount to a final judgment. The de-

fendant is safeguarded in two ways:

( i ) O n request by the defendant the p la in t i f f must furnish h im w i t h se-

cur i ty de resti tuendo to the satisfaction o f the registrar, against pay-

ment o f the judgment debt. This is to protect the defendant in the

event o f the p la in t i f f losing the pr incipal case.

( i i ) The defendant against whom provisional sentence was granted is

ent i t led to proceed to the pr incipal case to endeavour by the normal

process to obtain a reversal o f the judgment. But there are two rather

str ict requirements, o f wh ich one must be compl ied wi th before the

defendant can proceed as stated above.

a. The defendant must pay the judgment debt and costs; or
b. I f the plaint i f f on demand fails to furnish security as required the

need to satisfy the judgment debt and costs falls away and the de-
fendant can forthwith enter into the principal case.

A defendant who is entitled andwishes t o proceed into the principal
case must within two months o f the granting o f provisional sentence de-

liver a notice o f his intention to do so. Thereupon the defendant must deliver

his plea wi th in a stated time. I f the defendant fails to comply wi th these

requirements the provisional sentence ipsofacto becomesa final judgment

and the security given by the pla in t i f f lapses.
It is clear that provisional sentence constitutes a drastic departure from

the normal trial procedure. It is also evident that a defendant in these pro-

ceedings faces formidable obstacles. But in my view this remedy is justi-
fied because it is founded upon the reality o f commercial practice. In the
normal course of events the holder o f a l iquid instrument has an indisput-

able claim and should be afforded a speedy avenue to enforce it. The de-

fendant is afforded the opportunity to resist provisional sentence and even

i f he fails in this respect he can still proceed to the principal case i f he so

wishes. However, in this regard he must reckon with the requirement o f

payment o f the judgment debt and costs, which for many is impossible to
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m o s t p r o v i s i o n a l sen tences a u t o m a t i c a l l y b
e-meet. Therefore, in practice,

he lapse o f the two month period.
come final judgments after t

B. Israel: Summaryjudgment

The national reporter for Israel, professor Stephen Goldstein describe

the corresponding procedure in Israel, which is known in that country sim.

ply as summary judgment. The Israeli Rules o f Civ i l Procedure 1984 per.
mi t summary judgment by the pla in t i f f in claims for a l iquidated sum baseq

on contact (express Or impl ied) on wh ich there is wr i t ten evidence, or

based on a statutory obligation; governmental claims for liquidated sums

for taxes, etcetera; and claims for ejectment.? The cri t ical feature o f this

procedure is that once it is filed as a summary judgment proceeding, the
defendant may defend only with leave o f the court, wh ich requires an ap-

p l i c a t i o n supported by an aff idavit showing a p r ima fac ie defence on the

merits and ver i fy ing the facts on which this defence is based.

The potential ly harsh results o f this are softened somewhat by the fact
that, as wi th aff idavits in support o f other inter im motions, the affidavit

need not be confined to matters wi th in the personal knowledge o f the affi-

ant but may be made pursuant ?to the best o f his belief? provided that the
for this belief. In addition, on the motion for

affiant sets forth the reasons
leave, the judge or registrar may, despite the general rule to the contrary,
?order, for reasons that are to be recorded, that the defendant not be exam-
ined as to his affidavit?. This limitation is justified because the issue is

whether the defendant has a prima facie defence and the trier is not to enter

into issues of credibility but rather to rely on the presumption that the facts

set forth in the defendant?s affidavit are true.
The Israeli summary judgment can be traced to Order 14 o f the Ruleso f

the Supreme Court o f England, which, when adopted in Palestine was lim-

ited to contractual obligations o f which there is written evidence. It was

expanded to encompass other claims after the establishment o f the State of

Israel and the procedure underwent fundamental change so that it is now

the functional equivalent of procedures existing in some civil law systems.

Originally, the plaintiff had to attach to the statement of claim an affidavit
verifying the facts on which the claim was based and stating that, in the

2 Rule 202, Israeli Rules o f Civil Procedure 1984.
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p la in t i f f ' s bel ief , the defendant had no defence to the claim. The af f idav i t

requirement was abolished in 1963 and today the only difference between

a compla in t f i led in the summary judgment procedure f rom one f i led in the

regular procedure is the ti t le o f the complaint, which reads: ?Summary

Judgment Procedure?. Accord ingly , summary judgment evolved into an

expedi ted f o r m o f debt collection.

However , when, in 1986, holders o f negotiable instruments were given

the r ight to execute upon them as i f they were judgments, the summary

judgmen t procedure was no longer needed because the holder could col-

lect d i rec t ly through the Execut ion Off ice wi thout a jud ic ia l proceeding.

Since that t ime, a debtor seeking to deny l iab i l i ty must f i le an opposit ion

setting for th the defence veri f ied by an aff idavi t in the Execution Off ice.
When this is done, the Execut ion Off ice stays the execution and refers the

matter to the court wh ich then deals wi th the opposit ion ?as an application

for leave to defend in a summary judgment procedure?. In this way, the

opposi t ion operates to transform the process into a summary judgment

procedure p rov id ing a super-expedited debt collection process for nego-

t iable instruments.

Expansion o f the procedure to encompass ejectment and eviction claims
did not change its basic function as a debt collection mechanism, but sub-

sequent expansion into other areas has meant that the procedure now ap-
plies to most types o f claims, including claims for unliquidated damages
so that i t has become the functional equivalent o f the procedimento

d?ingiunzione o f the Italian Code o f Civi l Procedure pursuant tow h i c h an

ex parte claim for a liquidated sum supported by documentary evidence

may produce a conditional judgment. I f the debtor does not file an opposi-
tion to the judgment in 20 days, the judgment becomes absolute. .

Apart from the practice in the Italian procedure of entering the judg-

ment on an ex parte basis, the Israeli summary judgment is similar in cases

involv ing negotiable instruments because the execution process oper-
ates as i f the instrument itself were a conditional judgment, and because

the judgment in the Italian procedure becomes enforceable by execution or
as the basis for a lien only when it becomes absolute. In fact, the Israeli

procedure is more pro-active than the Italian procedure because the defen-
dant must obtain leave to defend on the merits, the right is not automatic

on f i l ing a response.
One criticism o f the Israeli summary judgment procedure relates to the

procedural entitlements o f defendants in cases involving set-off and coun-
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terclaims.? A t one time this was not a basis for granting leave to defend,

although it has since become an accepted basis. Counterclaims, which,
under Israeli law, can be distinct claims, and which can exceed the value o f

the init ial claim, sti l l do not form a basis for leave to defend in a summary

judgment procedure, and must be brought separately. This ensures that

they do not delay the pla in t i f f in a debt collection action; and the courts

have granted leave to defend in cases invo lv ing counterclaims that are

closely connected to the main claim. Further, in cases in which there is a

pr ima fac ie val id counterclaim, a defendant may seek a stay o f execution

where there may be diff icult ies in enforcing the counterclaim i f it cannot

be offset against the plaintiff?s judgment, or where execution on the initial

c la im w i l l cause irreparable harm.
Another concern with the summary judgment procedure relates to queue-

jumping. I f a defendant has been given leave to defend, the action pro-
ceeds as an ordinary action in all respects, including the right of the
defendant to file a counterclaim, and the date of the hearing for the main
action is set immediately, with the hearing to be held as soon as possible.
This means of obtaining an expedited trial has been popular with litigants

who may otherwise wait many years for a trial date and who may find that

high inflation has dramatically reduced the ultimate value o f the judgment.
Thus, there has been great incentive to file claims in the summary judg-

ment procedure even where it was almost certain that the defendant would
seek and receive leave to defend, particularly since there is no downside

risk to doing so. Some defendants, themselves, have been glad of the op-

portunity to expedite the matter.
The Courts were sympathetic to litigants faced with long delays and

they acquiesced in the expanded the use of the procedure, exacerbated the

problem for clams brought in the ordinary way. In 1980, a special commit-

tee appointed by the Minister of Justice recommended abolishing the pro-
cedure, but the Advisory Committee to the Minister o f Justice on theRules

_ of Civil Procedure recommended abolishing only the expedited trial fea-
ture of cases in which leave to defend was granted, and the rules were

amended accordingly in 1984,

In smaller matters, few defendants request leave to defend and few re-

quests are granted. Thus, the procedure probably has l i tt le or no effect on

3 §. Goldstein, ?Procedural Rights? and the ?Choice o f Originating Proceedings?, 32

HaPraklit 189 (Hebrew).
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the f i l i ng o f defences, suggesting that the procedure served only t o add

another step to the process. However, in larger matters, roughly ha l f the

f i l ings produce requests for leave to defend w i t h roughly ha l f o f those

being granted. This greater proport ion o f successful defences suggested

that the procedure may serve some cautionary funct ion in discouraging

defendants w i t h no meritorious defence from resisting judgment.*

As w i l l be seen in the fo l low ing sections, notwithstanding its c iv i l ian

roots, there are a number o f functional similarities between the Israeli sum-

mary judgmen t procedure and the summary judgment procedure elsewhere
in the common law.

3. Procedures that dispense with an oral tr ial where i t is not necessary

Because the pre-trial proceeding stage in common law proceedings can

be very lengthy ? a n d usually the merits o f litigation are only resolved at

the t r i a l ? procedures have been developed to allow parties to precipitate
an earlier decision on the merits. The two most often used methods are

discussed in this section.
The first o f these procedures involves striking the pleadings where they

disclose no reasonable cause of action or defence (or, as i t is called in some

jurisdictions, moving to dismiss for failure to state a claim (or defence) on
which rel ief can be granted). In this procedure (affidavit) evidence is nei-

ther required nor permitted, as the question is simply one o f the legal suf-

ficiency o f the claim or defence. . |

The second o f these procedures is summary judgment. Early on in the

proceedings, where it can be shown by affidavit evidence and documents

that there is no genuine issuef o r trial, ie, the claim or defence is factually

without merit, despite what is alleged in thepleadings. The unique aspect

o f summary judgment procedures is that they ?pierce the pleadings? ie,
they get beyond the allegations made in the litigation and get down to

actual evidence in the possession of the parties. It is an important proce-

+ s ings i i ?, Israeli Reports to? §. Goldstein, ?Summary Judgment Proceedings in Israeli Law?,
the XV International Congress ofComparative Law (AM Rabello, ed) (Jerusalem, 1999),
p. 183; S. Goldstein, ?Summary Judgment Proceedings in Israeli Law?, International

erspectir Justice (IR Scott, ed.) (London, 1990), p. 11; S. Goldstein, ?Civilf Civi l :

e e e cael , fi ternational Encyclopedia o f Laws, 2a. ed., R Blanplain (ed.), The
Procedure, Israel?, /n

Hague, 2001, p. 101.
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dure, but one that has typical ly been used with discretion in the common
law because o f the tradition that disputed issues o f fact ought to be re.
solved at a trial on the basis o f oral testimony. Hence, a summary judg-

ment mot ion w i l l normal ly only be successful where it can be shown that
there are no issues o f credibi l i ty as to material facts.

A. Striking out/Motion to dismissfor failure to state a causeof action

or defence

As reported by M r Nei l Andrews, the National
Wales, the courts in England and Wales can, on

tion, strike out a pleading (now known

as a ?statement o f case?) inter a l ia i f i t ?discloses no reasonable grounds

fo r br inging or defending the claim? or i f i t ?is an abuse o f the court?s

process or is otherwise l ikely to obstruct the just disposal o f the proceed-

ings?.° For example, the Court o f Appeal considered such a mot ion under
C i v i l Procedure Rule 3 (CPR 3) i n a claim against two local authorities for

fai lure to discharge their statutory responsibi l i ty for children?s welfare in

supervising foster care so as to prevent sexual abuse by foster-parents.®

The test for granting the motion was said to be whether there was ?no real

prospect o f success? in br inging the claim. A simi lar challenge was con-
sidered by the House o f Lords in a claim brought bya creditor o f a bank

that collapsed in 1991 because o f internal fraud by its senior employees.?
The credi tor sued the Bank o f England for its fai lure to supervise the banks

and the statement o f case was challenged because the cause o f action re-

quired a showing o f dishonesty by the Bank o fEng land .

Canada.* The Canadian National Reporter, Professor Lorne Sossin, ex-

plained that defendants may move to have some or all o f a claim struck as

disclosing no reasonable cause of action, or on the grounds that the claim
is frivolous, vexatious and an abuse of process. This is done in cases where

England and Wales.

Reporter for England and
mot ion by a party or on their own mo

5 CPR 3.4(2)(a), (b), (c). The court can also order a summary judgment, which is

discussed below, on its own motion: CPR 24.5(3).

: S v Gloucestershire CC [2000], 3 All ER 346 (CA).
Three Rivers DC v Banko f E.

_ Three Rivers DC y " o f England (No. 3) [2001], 2 Al l ER 513 (HL).
Ani eral system, the rules o f civi l procedure are promulgated by the

provincial governments (except in the cases o f the territories and the Federal Court), but
e basic procedures and the underlying princip] i i i

to another with few exceptions. Zp ples are fairly consistent from one province
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the harm alleged by a plaint i f f in a statement o f claim does not amount to
a legal wrong for which a defendant may be held liable.? The Court bal-

ances the public interests in ensuring that plaintiffs have an opportunity
for their day in Court and that defendants are not harassed by the unwar-

ranted use o f the Courts. The claim is read generously in favour o f the
plaintiff'° and no evidence may be brought in support o f the motion to

strike, so that the sufficiency o f the claim is considered on the basis that all

facts could be proven as pleaded.'! The question is purely a legal one:
?whether, assuming the plaint i f f can prove the allegations pleaded in the
statement o f claim, he or she wi l ! have established a cause o f action enti-

tling him or her to some form o f relief from the defendant?.'? Moreover, in
light o f costs sanctions for adverse results in motions and liberal rules for

amending pleadings, the Canadian procedure is unlikely to be used to ha-
rass plaintiffs by threatening to strike their claims on grounds o f technical
inadequacy in their pleadings.

Novelty itself is no ground for striking a claim as disclosing no reason-

able cause o f action. This was established in a claim against the police for

failing in the course o f an investigation to warn a discrete group o f women
in a downtown Toronto neighbourhood that they were being targeted by

an assailant. Such a duty had not at that time been recognized, but the
Court held that the test in such cases is whether it is ?plain and obvious?

that the matter could not succeed.?? This test, which has been adopted by

the Supreme Court o f Canada as a national standard,? wich has had a

significant impact on the ability to test the limits o f recovery in novel situ-

ations, and it may serve to distinguish Canada from other Commonwealth

countries. One may wonder how the plain and obvious test might have

played out in the course o f the famous House of Lords decision in Donoghue

® For example, Rule 25.11 and Rule 21.01(1)(b) o f the Ontar io Rules o f C iv i l Proce-
dure.

'° Hunt v Carey Inc [1990], 2 SCR 959. _?
"' O f course, this applies on ly to those facts capable o f proof: Opera t ion Dismant le v.

The Queen [1985] , 1 SCR 441; L Sossin, Boundar ieso f Jud ic ia l Review: The L a w o f

Justiciability in Canada (Toronto , Carswel l , 1999).
"2 Dawson v Rexcraft Storage and Warehouse Ine. (1998), 164 D L R (4) 257 (Ont.

CA) at 263. ?
'> Jane Doe v B o a r d o f Commissioners o f Pol ice f o r Mun ic ipa l i t y o fM e t r o p o l i t a n

Toronto (1990), 74 OR (2d) 225 ( D i v Ct), leave to appeal to the Cour t o f Appeal denied.
i

Hunt, supra, note 10.



208 JANET WALKER / GARRY D. WATSON

v Stevenson.'? (which established the Commonwealth rules on the law o f

negligence in the context o f a motion to strike). Striking out is not used

solely to dispose o f defective claims, but may also be used to resolve cases

that turn on legal questions alone and that do not require the pre-trial and

trial procedures related to fact-finding (e.g., in many situations such as those

involving defences relating to statutes o f l imitations and res judicata). In
addition, this mechanism may be used to narrow the matters in issue ?where

the determination o f the question may dispose o f all or part o f an action,

substantially shorten the trial or result in a substantial savings o f cost?.'6

South Africa. Defective pleadings are subject to challenge by either party

in South Afr ica through a procedure known as ?an exception?.?? As in

England and Wales, and in Canada, the relevant pleadings are accepted as

correct and no other facts are introduced. The ?excipient?, may argue ei-

ther that the pleading is vague and embarrassing, due to insufficient or

unclear factual allegations, ot that the pleading lacks one or more aver-

ment necessary to sustain a claim or defence. The first o f these objections

is regarded as technical and excipients must f i rst give respondents the op-

portunity to rectify the pleading before seeking an exception before the
courts. In making the second o f these objections, however, excipients may

proceed directly to give notice and to set the matter down for hearing.

Again, affidavits are not required as the question is one o f the legal suffi-

ciency o f the claim or defence. I f an exception succeeds and the respon-

dent fails to amend the pleading wi th in a prescribed time, the excipient can

move for judgment or for the dismissal o f the claim. Exception reduces

delay and expense by enabling the parties ???to obtain a speedy and inex-

pensive decision on a question o f law. The quest ion o f law is whether

the pleading concerned contains the necessary allegations o f fact, which i f

proved, would sustain a cause o f action or defence.

In addition to the exception, in appropriate cases, a defendant may

respond by a special plea.'* There is some controversy about whether a

defendant who raises a special plea should also ?plead over? on the merits

or first proceed with the special plea.'® Some special pleas, such as those

i s

6
Donoghue (or McAl is ter) v Stevenson [1932], A C 562 (HL) .
Dawson v Rexcraft, supra note 12.

? Rule 23.
Rules 22 & 23.
Van Winsen, Cilliers & Loots, Herbstein & Van Winsen The Civil Practice of the

Superior Courts in South Africa (4a. ed., 1997 Juta), at 472-473.

9
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based on prescr ipt ion and res iudicata could dispose o f the action. They

are called ?pleas in abatement?. Others, such as those based on mis- jo inder

or non-joinder, serve only to postpone the proceedings. They are cal led

?dilatory pleas?. These tradit ional Engl ish common law pleadings terms

have been replaced by more modern terms in other countries. Special pleas

are heard by a procedure that does not go into the merits o f the case, and

generally that does not require evidence. A special plea is l ike an excep-

t ion in that i t addresses points o f law, but i t dif fers f rom an except ion in

that it can be raised on ly by a defendant and i t is based on facts beyond the

p la in t i f f ' s pleadings.

Singapore. The situation in England and Wales, Canada and South Af r i ca
is to be contrasted again with that in Singapore in which, according to the
National Reporter, professor Jeffrey Pinsler, there is no marked delay in

the ordinary procedure leading toa trial. A very clear case would have to be
shown before the court strikes out an action or defence, the rationale being

that the parties have a prima facie right to contest the issues between them at

trial. Courts wi l l strike out an action or pleadings in a claim or defence where

they are obviously unsustainable or where the action involvesa re-litigation
o f issues. The courts are more wil l ing to strike out paragraphs of a pleading

which are improper or, i f appropriate, give leave to amend.
Australia. The national reporter for Australia, M r David Bamford, de-

scribed the procedure for obtaining judgment without going to trial that is
available when the dispute involves a point o f law capable o f being deter-

mined by a court as preliminary issue.? This exception to the continuous

oral trial is permitted where the determination o f the preliminary issue wil l
resolve the matter or significant issues in the dispute. It requires the con-

sent o f all parties to the proceeding.W h e r e factual matters remain ind i s -

pute the court w i l l a l low determination o fpre l iminary issues o n l y in

exceptional cases. While there some difference in approach between juris-
dictions as to when this procedure is available, the general approach re-

mains relatively restricted.?!
United States. As the national reporters from the United States,profes-

sors Tom Rowe and Paul Carrington reported, there are two forms of dis-

SW Pt 31 12,6; Qld 1483; SA 175.2; Tas 559; Vic 147.4;
* ? 0 2 9 , N . : op ye .

S r a e e a l a r i a l j u r i s d i c t i o n ( L a n d s a l P t y L t d ( i n l i q ) v R E I B u i l d i n g S o c i -
W A 0 3 2 £5 or w i th in inherent

ety (1993), 113 ALR 643.
2 CRS Productions Pty Ltd v O'Neill (1985), | NSWLR 601.
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posi t ion on the pleadings in the Federal Rules o f C iv i l Procedure. The first

is the Mot ion to dismiss (also known in s o m e systems as demurrer?).
Rule 12(b) o f the Federal Rules o f C iv i l Procedure permits early motions

to dismiss on several grounds, most o f them procedural, but including the

fai lure to state a claim upon which rel ief can be granted. That ground may

also be presented in a defendant?s answer to a p l a i n t i f f s complaint and at

later stages o f a federal c iv i l case. As the reporters explained, a motion
under Rule 12(b)(6) challenges the legal suff iciency o f the allegations ina

p l a i n t i f f s complaint, in effect saying ?so what?? ? t h e motion poses the

question whether, even assuming that everything the p la in t i f f alleges is

true, the p la in t i f f is on any legal theory entitled to relief.

The second form o f disposit ion on the pleadings is the motion for judg-

ment on the pleadings. Af ter the pleadings (complaint, answer, etcetera)

are closed, Federal Rule 12(c) permits either side to move for judgment

on the pleadings. Such a motion could rest on procedural rather than sub-

stantive grounds, but defendants may assert in a Rule 12(c) motion the

substantive ground that the p la in t i f f has failed to state a claim upon which

re l ie f can be granted. A p la in t i f f might also in some rare circumstances be

able to use the Rule 12(c) motion for judgment on the pleadings to seek a

judgment and re l ie f in p la in t i f f ' s favour, as when the defenses asserted by

a defendant were legal ly insufficient.

B. Summary judgment

Summary judgment procedures, in various shapes and forms, have been

part o f civi l procedure in common Jaw jurisdictions since the 19th. cen-

tury. In the beginning they were devised to counter ?sham? defences put
forward by defendants to ?buy time?, delay the plaintiff, and put off.judg-

ment day for as long as possible. A particular problem was the practice o f
people who were liable on bil ls o f exchange (negotiable instruments)

o f asserting spurious defences to delay collectiono f t h e i r debts. ?In 1855

the [English] Parliament enacted legislation to enable the courts to ?pierce the
pleadings? in such cases, in order to render prompt decisions without trial

against deadbeats taking advantage of the laws delay to the injury o f their
honest creditors?.?? Under this Act the defendant had to get leave of

?? Carrington and Babcock, Civil Procedure (1983), 744.
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the court to defend these actions, wh ich could be done on ly by pay ing the

money into court or by swearing to the defence in an aff idavi t .

From these beginnings summary judgment grew. For example, in En-

gland by 1883 it had been extended to cover cases where the p la i n t i f f sought

to recover a debt or l iquidated demand in money and actions for the recov-

ery o f land. B y 1937 it had been extended to all actions except defamation,

malicious prosecution, false imprisonment or where fraud was a l l eged .

(Simi lar extensions were taking place in other Commonweal th ju r i sd ic -

tions.) Today in many jur isdict ions the procedure has been generalized so

it is avai lable to either the p la i n t i f f or defendant in any type o f case where

the mov ing party can establish on the basis o f af f idav i t evidence that there

is no genuine issue to be tried.

The common element in summary judgment procedures over time is

that o f ?piercing the pleadings?, going beyond the mere allegations o f the

pleadings and looking to the available evidence to see whether there is a

genuine defence, or today, a genuine issue to be tried. While it was ini-

tially developed as a response to deadbeat debtors ?taking advantage o f
the laws delay to the injury o f their honest creditors? this is still an area in

which it probably has its greatest impact, even though summary judgment
is now often available generally, to both plaintiffs and defendants. Hard

data on the rate o f default judgments and successful summary judgment

motions are di f f icul t or impossible to find because courts typically do not

record these data. But anecdotal evidence and intuition suggest that today
most cases o f debt collection result in default judgments or summary judg-

ment. And a major reason for defaults in these types o f cases is that defen-

dants seeking to defend are immediately faced with a motion for summary
judgment which can only be won by adducing hard evidence o f a valid
defence,

England and Wales. Both claimants and defendants can move for sum-

mary judgment i f their opponents case lacks a ?realprospect? o f success.
Summary judgment is available to test the legal and the evidential merits
o f claims or defences in whole or in part. The procedure promotes the

?Overriding Objective?? of the Rules by helping to ensure that cases are

dealt with in ways that are proportionate to their size, importance and com-
plexity and in ways that are proportionate to the financial positions o f the

3 Swain v Hillman [2001], 1 All ER 91 (CA).
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parties and the available court resources.? As the national reporter ex-

plained, summary judgment promotes the Overriding Objective by saving

expense, speedily disposing of claims and defences, helping to allot judi-
cial resources appropriately, and promoting settlement o f the action by

permitting an early judicial examination, albeit cursory, o f the merits of

the case.
Summary judgment has been available to claimants for some time, but

the rules now make it available to defendants as well so that their options

are no longer confined to striking out claims that are bad in law, but in-

clude the opportunity to challenge the sufficiency o f the evidence support-
ing the claim. This raises some concern that summary judgment could be

used to harass claimants whose meritorious claims are vulnerable in the

early stages of a proceeding because they lack full evidential support, and

that this threat could result in ?front-loading?.
The test for summary judgment is whether the claimant ?has no real

prospect o f succeeding on the claim or issue? or whether the defendant
?has no real prospect o f successfully defending the claim or issue?. The
court must also consider whether ?there is no other compelling reason why

the case or issue should be disposed of ata trial?. Summary judgment

applies to most actions and it may be sought after the defendant has ac-

knowledged service o f the claim form, or filed a defence, unless the court

or a specific rule provides otherwise.
The hearing is normally conducted by a Master or a district judge and it

may involve written evidence. At the hearing the court can give judgment
in favour o f the applicant, whether claimant or defendant, or dispose of

part o f the claim or defence; dismiss the application so that the matterw i l l

go to trial; or grant a conditional order i f it appears improbable that the
claim or defence wi l l succeed, requiring the defendant to make a payment

into court or a claimant to take some specified step, such as clarification o f

a pleading, fail ing which the defence or claim wi l l be struck out.
Canada. In Canada, summary judgment is a relatively common form of

disposition prior to trial in cases where there is no ?genuine issue fortrial?.

Either party can move for summary judgment after the close of pleadings

? CPR 1.1(2)(e).
R. van Kessel, Summary Judgments and Dispositions ial (Toronto,

Butterworths, 2002). spositions Before Trial (
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by delivering a notice and supporting affidavit material and a factum set-
ting out the facts and legal arguments on which they rely. This procedure

is often used after some o f the discovery process has been completed. Like
the determination o f an issue before trial, summary judgment can be used

to dispose of some or all o f the issues, but in the case of summary judg-

ment, the procedure addresses the evidentiary sufficiency rather than the
legal sufficiency o f the party?s claim or defence.

The court balances the need to assess the evidence with the need to

refrain from making findings o f facts that are genuinely in dispute. This
has given rise to considerable debate in the jurisprudence over the stan-
dard. Generally speaking, the courts wi l l grant summary where there is

?no chance o f success?, but in a 1990 decision, an Ontario court observed

that it was required ?in taking a hard look at the merits, [to] decide whether

the case merits reference to a judge at trial? bearing in mind that ?the mo-
tions judge wi l l have before him sworn testimony in the affidavits and

other material required by the rule in which the parties put their best foot
forward?.?° This ?good hard look? standard, in which the judge was ex-

pected to look -past the allegations made by the parties to the evidence
mustered in support o f those allegations gave rise to some uncc-tainty as to

whether the simple assertion o f a contradictory position on the facts would

warrant a trial, and so it was held that only a genuine issue of credibil ity

could give rise to a genuine issue for trial. The prevailing standar¢ reflects

in a flexible way the dual goals o f summary judgment: to ensure that par-

ties entitled to judgment should not face undue delay and expense, and to
ensure that the procedural rights o f parties to discovery and a plenary trial
on the merits before a judge are protected.? The concern for the proper use

o f resources is reflected in the costs consequences o f bringing summary

judgment: where it is deemed not to have been reasonable to make such a

motion, the losing party wi l l be liable for a higher costs scale,

Recently, the courts o f Canada?s most populous province, Ontario, have
taken a more analytical approach, which involves identifying the elements
o f the claim, the range o f facts needed to support the claim, and the eviden-

tiary foundation for those facts so as to ?isolate, and then terminate, claims

6 Pizza Pizza Ltdv Gillespie ( 1 9 9 0 ) , 75 OR (2d) 225 (Gen Div).
? K . Kelertas, ?The Evolution o f Summary Judgment in Ontario? (1999), 21 Advo-

cates? Quarterly 265.
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and defences that are factually unsupported?.?* However, the question re-

mains one o f the extent to which a judge in a summary judgment motion

should weigh the evidence presented. The Court o f Appeal (purporting to
fo l low UScase law) has admonished motions courts that they should ?never
assess credibility, weigh evidence, or find the facts?, but it is difficult
when taking a ?good hard look? not to weigh the evidence, implicitly or

explicit ly, along the way.?°
The presentation o f evidence is central to the determination of a sum-

mary judgment motion and the moving party has the burden of proof with
respect to the evidence adduced. However, the responding party must ?put
its best foot forward? and produce evidence that shows there is a genuine

issue for trial. It cannot rely on the possibility o f further evidence emerg-

ing at a later point in the proceedings. Evidence is tendered by way of
affidavits, but these affidavits may include the affidavits o f non-party wit-
nesses and they may be the subject o f oral cross-examination out o f court
Accordingly, with the transcripts put before the courts so that even in the

absence of viva voce evidence in the courtroom, the evidence has been

tested through the adversarial process.
South Africa. The summary judgment procedure in SouthAf r i c a is to be

contrasted with the position in England, where the procedure is well ac-

cepted for claimants but is newly available to defendants, and in Canada,
where it is fairly common. In South Africa, summary judgment is confined

to actions based on a liquid document; for a liquidated amount o f money,

for delivery o f specified movable property; or for ejectment; and it is only

appropriate where a defendant has given notice o f the intention to defend
but, in the plaintiff 's view, the defendant has no bona f ide defence and is

simply engaged in delaying tactics. The plaint i f f submits a notice o f mo-
tion and an affidavit to this effect, whereupon the defendant may resist

judgment either by giving security to the plaint i f f to the satisfaction o f the

registrar o f the court for any judgment including costs that may be given,
or by satisfying the court by means o f an affidavit, or with leave of the

court by oral evidence, that there is a bonaf ide defence to the action. It is

extremely rare for the court to receive oral evidence and there is no cross~

. Dawson v Rexcraft, supra, note 12.
o Aguonie v Galion Solid Waste Material Inc (1998), 38 OR (3d) 161 (CA).

Watson et al., The Civil Litigation Process: Cases and Materials, 5a. ed. (Toronto,

Emond Montgomery, 1999), at 463.
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examination. In view of this drastic departure from the normal trial pro-

cess, in which the defendant is permitted only to give a different version

by means o f an affidavit, the courts require strict compliance with the Rules
o f Court to grant such relief.

Singapore. In Singapore, summary judgment applications may be heard
between one and three months after the application, as opposed to between

five and eight months for trials in the High Court and as early as four
months in subordinate courts. This lack o f substantial delay may help to

explain why some 12% of cases are resolved by trial, as opposed to the less

than 5% that are resolved in this way in other common law countries. Still,

o f the balance, roughly half the cases are disposed of by summary judg-
ment. The motion is heard in chambers and is almost always based on

affidavit evidence, although occasionally with cross-examination. Thus,

they obviate the need for pleadings, formal discovery processes, affidavits
o f the evidence in chief and other procedures related to trial. They are

relatively inexpensive as costs are fixed. However, only claimants with

very strong cases succeed on this procedure. I f the respondent can show
that the matter should be tried, the court w i l l not grant summary judgment.

An application for summary judgment may be made after the defence plead-

ing has been filed and served. To the extent that points o f law or construc-

tion would dispose of the whole action or an issue in the proceedings, the

court may also give summary judgment. The court may act on the applica-

tion o f a party or its own motion in the course of any proceeding to deter-

mine a point o f law or construction as long as it gives the parties an

opportunity to be heard. Although the summary judgment procedure is

not as significant in reducing delay in Singapore as elsewhere, the proce-

dure is popular and used often. As professor Pinsler explained, last year,
42% o f cases filed were disposed o f by summary judgments and default

judgments.
Australia. In general terms, plaintiffs in Australia may apply for sum-

mary judgment either on f i l ing an originating process (South Australia) or
after the defendant enters an appearance or defence (all other jurisdictions).

The plaint i f f is required to file an affidavit setting out the evidence on oath
needed to establish the basis o f the plaint i f f 's claim and the plaint i f f must

depose that there is no defence to the claim. A defendant wishing to op-

pose such an application is required to show cause why summary judg-
ment should not be granted by affidavit and, i f this is done, the application
is set down for hearing and determination by the court. The applicant car-
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ries the burden o f establishing that summary judgment is appropriate.) |

some jurisdict ions, procedural rules extend the abi l i ty to seek summa
judgment to defendants.? y

A court w i l l grant an application for summary judgment only i f i t is

clear that there is no triable issue or, as the High Court o f Australia put it
?no real question to be t r i e d ? . I f the defendant raises an arguabledefence

or a question o f law or fact that needs investigation, the application for

summary judgment w i l l be dismissed. In practice this has been a very low
threshold, and defendants are able to resist summary judgment in all but
the clearest o f cases. Queensland has attempted to raise the threshold by

adopting the current English provision whereby the court is to grant sum-

mary judgment i f is satisfied that the defendant has no real prospect of
successfully defending the claim.4 This has been construed as meaning
?real? as opposed to ?fanciful?? or ?so sl im as to be fanciful?.*° The new

Rule is said to ?...cal l for a more robust approach by the Court, consistent
w i th the overriding purpose o f the [Rules] wh ich is ?to facilitate the just

and expeditious resolution o f the real issues in c iv i l proceedings at a mini-

mum o f expense?. South Australia requires the defendant to satisfy it that
the claim should not be permitted to go to trial because the p la in t i f f cannot

succeed on any possible view o f the law or facts. This reflects the more

tradit ional approach.>? Tasmania provides that a court may, i f the action is

frivolous, or the defendant has a good defence on the merits, ?enter judg-

ment for the defendant. An alternative procedure open to the court is i f it

thinks that matter should proceed summari ly and wi thout appeal and the

parties consent.** Some jurisdictions l imi t the avai lab i l i ty o f the procedure
to certain types o f cases. In Tasmania, for example summary judgment is

not available for in claims for defamation, mal ic ious prosecution, false

imprisonment or fraud.?

| Cordinup Resorts Pty Ltd v Terana Holdings Pty Ltd (1997), 143 FLR 18.

2 Queensland (R293); South Australia ( R25.04).
3 Fancourt v Mercantile Credits Ltd (1983), 154 CLR 87 at 89.

? Rule 292 Uniform Civil Procedure Rules 1999 (Qld).
s Foodco Management Pty Ltd v Diaz Keinert Pty Lid, unreported (2001), QSC 291.

? McPhee v Zarb & Others Unreported (2002), QSC 4.
Shipard v Motor Accidents Commission (1997), 70 SASR 240.

° Tasmania (R367 Supreme Court Rules 2000).
R356(2) Supreme Court Rules 2000 (Tas).
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United States. The United States Federal Rules also contain provision

for summary judgment, which is available both to plaintiffs and defen-

dants although it is more often sought and obtained by defendants. The

standard for ful l or partial summary judgment under Federal Rule 56 ?that

there is no genuine issue as to any material fact and that the moving party
is entitled to judgment as a matter o f law?. Unlike motions to dismiss for

failure to state a claim, or motions for judgment on the pleadings summary
judgment does not test the legal sufficiency o f the pleadings but deter-

mines whether there is sufficient proof on material issues for the case to go
to trial, or i f i t should be disposed o f without trial. I f a trier o f fact might
go either way on the admissible evidence the motion must be denied as it is

not designed to resolve genuine and material issues of fact or witness cred-

ibil ity but rather to decide whether there are such issues at all. The stan-
dard is similar to that for pre-verdict and post-verdict judgments as a matter
o f law (previously, and often still, referred to respectively as motions for a

directed veredict and for judgment notwithstanding the verdict), by which
matters tried before juries are disposed of by the court rather than the jury.

In the opinion o f the reporters, the standard is high, but summary judgment

motions are granted with some frequency and they are not, as has been

thought, reversed on appeal more often than other trial-court rulings.

Applications. It should also be mentioned that in most Commonwealth
countries, in cases where it is not anticipated that the case wi l l involve

disputed questions o f fact requiring viva voce evidence to determine cred-

ibil i ty, the matter may be commenced in a form other than by way o f ac-
tion, the form variously being called ?originating notice?, ?originating

application?, or just ?application?. Applications proceed through an ex-
change o f documents, unless the respondent contests the procedure and
succeeds on a motion to have the matter converted to an action.

For example, Rule 6 o f the High Court Rules in South Afr ica provides

for Applications or ?motion procedure? for matters that can be decided on
the papers only without oral evidence. The applicant addresses a notice o f

motion to the respondent setting out the rel ief sought and attaching an
affidavit with the material facts. The respondent answers with an answer-

ing affidavit and the applicant may respond with a replying affidavit. Coun-
sel then attend the hearing and make argument and the court decides.

Exceptionally, as in Canada, the judge can allow oral evidence where a

factual dispute o fa l imited nature has arisen on the papers. In Canada,
a trial o f an issue is also allowed on a summary judgment motion. How-
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ever, the application procedure is used where there do not appear at the

outset to be any disputed issues of fact, and where it is prescribed by stat-

ute. Although the motion procedure is the exception to the rule, it is used

extensively in the High Court o f SouthAfr ica.

4. Procedures that provide provisional or anticipatory rel ief

A. Inter im injunctions, attachments, receiverships, orders to remain

in the country

Remedies such as interim injunctions, Anton Piller orders, Mareva in-

junctions, are described in this way as ?provisional? because they are not

intended to be final dispositions o f the proceedings on the merits. On the

contrary, they are ostensibly intended to preserve the rights that are the sub-

ject matter o f the dispute pending trial. However, the reality is that the

granting o f such remedies wil l often be outcome determinative, and in
deciding whether or not to grant such relief the court may take that fact

into account. Provisional relief is granted when there is a serious question

to be tried, irreparable harm wil l be suffered unless an injunction is granted,

and therew i l l be greater harm suffered by the party seeking the injunction
than by the party resisting the injunction pending a decision on themerits.

Special safeguards include the obligation o f the party present to provide
full and frank disclosure o f the strengths and weaknesses of its case, and

the obligation to undertake to pay damages in the event that the relief should

not have been granted.
England and Wales. Preliminary orders may be issued prior to trial as

part o f the courts? power to issue interim injunctions.? In 1975," the focus
on the need to showa prima facie case on the merits shifted to a consider-
ation o f the relative hardship to the parties o f granting or refusing the in-

junction pending the outcome of the trial. Consideration o f the merits
became an exceptional ?tie-breaking? factor. In the view of the national

reporter for England and Wales reporter, this approach was not justified

except when it was impractical to conducta pre-trial assessment of the

case?s merits and subsequent decisions have produced exceptions to per

? Supreme Court Act 1981, s 37.
?| American Cyanamid Lid v Ethicon Ltd (1975] AC 396 (HL).
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mi t rev iew o f the merits o f the case.? Still, the procedural safeguards for

the granting o f in ter im injunct ions include an undertaking to indemni fy the

defendant (and in some situations non-parties) should the inter locutory

order subsequent ly be held to have been improper ly made.? In addit ion, in

inter im in junct ions invo l v ing restraints on publ icat ion, section 12(3) Hu-

man Rights A c t 1998 (wh ich relates to freedom o f expression) requires the

court to consider ?the extent to which . . . the material has, or is about to,

become avai lable to the publ ic ; or it is, or would be, in the publ ic interest

for the mater ial to be published?, and this, therefore, involves a consider-
ation o f the meri ts o f the case.?

The Eng l i sh jur isprudence on prov is ional remedies has been h igh l y

in f luen t ia l and i t has been fo l lowed closely in other the Commonwea l th

countr ies.

Mareva injunctions,** now known as ?freezing injunctions??° operate as

in personam orders restraining defendants, and certain non-parties, such
as the defendants? banks, from dealing with their assets. These injuctions

preserve assets from dissipation pending final execution against the defen-
dant, but they generally allow some of those assets, above a protected sum,
to be dealt with by the defendant for ordinary domestic or business ex-

penses and for legal advice in resisting the order. Freezing injunctions are
different from the Italian provisional remedy in that they do not operate to

transfer any proprietary interest in the defendant?s assets-they simply re-
strain the defendant from dealing with those assets. They are usually granted

ex parte (without notice) before the main proceedings against the defen-

 N . Andrews, English Civil Procedure: Fundamentals of theNew Civil Justice Sys-
tem (Oxford UP, 2003), ch 18, section B (3), and N Andrews, Principles of Civil Proce-

dure (1994), paras 9-040 to 9-050.
4 ° A A. S. Zuckerman, ?The Undertaking in Damages-Substantive and Procedural

Dimensions? [1994], CLJ 546; Neil Andrews, Principles of Civil Procedure (1994), paras

10-046 to 10-051. 412001), QB 967 (CA)
v Hello! L t , .

?s o e e e s i j u t c t i ons and Anton P i l l e r Re l ie f (4a. ed., 1998); L A Col l ins,

Dicey and M o r r i s on the Conf l ic t o f Laws (13a. ed., 2000),N . Andrews, ?Provisional and
Protective Measures: Towards an U n i f o r m Protective Order in C i v i l Matters? (2001-4), 6

Un i fo rm L a w Rev iew 931-949; L A Col l ins, ?Provisional and Protective Measures in In-
ternational L i t igat ion?, in Essays in Internat ional L i t igat ion and the Confl icts o f Laws

(Oxford UP, 1994), P. Schlosser Jur isd ic t ion and Internat ional Jud ic ia l and Admin is t ra-
t ive Co-operat ion, Hague Academy on International Law?s (2000), vol. 284, Col lected

Courses, reprinted as of fp r in t (The Hague/Boston/London, 2001).

? CPR 25.1(1)(f) renames the injunction.
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dant have commenced and they are reviewed soon after at an inter partes

hearing, when the court decides whether to continue or to discharge it. Ex

par te applicants must make ful l and frank disclosure to the court o f the

strengths and weaknesses o f their cases. Freezing injunct ions are now

awarded regularly*? both in respect o f assets and located in England and

Wales (?domestic assets?) and those located elsewhere (?worldwide?).

Procedural safeguards include the need to show: a good arguable case

that the applicant is entitled to damages or some other underly ing relief:

that the under ly ing cause o f action has accrued, and is not merely antici-

pated; that there exists a real r isk that the respondent?s assets w i l l be re-

moved or dissipated unless the injunct ion is granted (not mere ly through
innocent transactions made in the ordinary course o f business); that the

damage in granting the injunction can be compensated for by the applicant?s

undertaking or is clearly outweighed by the risk o f injustice i f the order is

not made; and that the applicant w i l l indemni fy the respondent i f the in-

junc t ion is wrong ly granted, and is ready to provide a guarantee, i f neces-

sary, to support this undertaking.
As regards non-parties, freezing orders do not confer proprietary rights

upon successful applicants, and so a non-party creditor can apply to havea

pre-existing debt discharged by the defendant without first obtaining judg-
ment against the defendant.* Further, once notified o f the order, a non-

party is obliged not to act inconsistently with it.4° Frequently, a defendant's
bank wil l be notified even before the defendant so that the bank wil l be

restrained from honouring its client?s cheques and instructions where re-

quired by the injunction.? Freezing injunctions can apply to assets located

outside England and Wales, and ?worldwide? injunctions are now granted

regularly to secure foreign assets and to obtain information about them,

the latter purpose frequently being of greater practical significance.? In

?7 Even in 1979, applications were made at the rate o f about 20 per month: Third

Chandris Corpn v Unimarine [1979] QB 645,

? f r a g i M O D v Arcepey (The Angel Bel l ) [1981] QB 65 (CA) .

ts) A n n e x t o » re re concerning freezing injunctions (domest ic or ?worldwide? as-
sets), at sub-heading ?Parties other than t h e Applicantand R ?

© Z Lid v A {1982}, QB 558 (CA). °p nd Respondent"

L A, c o i n s , essays vn International Litigation (Oxford UP, 1993); P. Kaye, ?Ex-
aminationof Judgment Debtors as to their Assets Abroad: , ' isdic-
tion? [1989], LMCLO 465, road: Courts? Powers and Jurisdic
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addition, the English courts grant such orders in aid o f proceedings com-

menced in Brussels or Lugano contracting states* and elsewhere,? par-

ticularly in cases involving large and sophisticated fraud.?
?Search Orders?, wh i ch used to be known as ?Anton P i l l e r Orders?*

a l l ow applicants to inspect defendants? premises and remove or secure

evidence o f al leged wrongdo ing. These orders are made ex par te so that

the appl icant can seize vital evidence before it is lost or destroyed. They

are general ly used in cases o f breach o f intellectual property r ights and

conf ident ia l i ty . A l t h o u g h relat ively infrequent, they can be granted before

or after the main proceedings have been commenced, o r even after judg-

ment has been granted. When an order is sought in ant ic ipat ion o f the main

proceedings, the appl icant must undertake to commence and serve notice
o f the main action for thwi th . Search orders may not be used to establish a

cause o f act ion-appl icants must have a very strong p r ima fac ie case on
their ma in act ion to obtain them. There must be a very serious r isk o f dam-

age to the applicant?s interests; and the court must be satisfied that the

respondent has the relevant material and w i l l destroy it unless subjected to
a search w i thou t notice. The execution o f search orders is usual ly subject

to various requirements and to the supervision o f an independent sol ic i tor to

ensure fa i r -p lay and to prevent oppression.
Canada. A similar approach to interim or interlocutory injunctions is

taken in Canada.** The test is based on the standards established in

England°?as modif ied by the Supreme Court o f Canada: the court must be
satisfied that there a serious question to be tried; that the applicant wi l l

suffer irreparable harm i f the injunction is refused; and that the balance of
convenience favours the injunction.® The test in Quebec is similar in the

82 Civil Jurisdiction and Judgments Act 1982, s. 25.
$3 Civi l Jurisdiction and Judgments Act 1982 (Interim Relief), Order 1997, SI 1997,

302; and the Rules o f the Supreme Court (Amendment), 1997 (SI 1997 No. 415), noted
L A Collins (1996), 112 LQR 8 and N. Andrews [1996], CLJ 12.

? Credit Suisse Fides Trust SA v Cuoghi [1998], QB 818 (CA), noted D Capper (1998),
17 Civil Justice Quarterly 35 at 37-40.

$$ CPR 25,1(1)(h), see M Dockray, Anton Pil ler Orders (1992); and S Gee, Mareva

Injunctions and Anton Pi l ler Relief (4a. ed., 1998). ?
6 R. Sharpe, In junct ions and Speci f ic Per formance, Looseleaf Edi t ion (Toronto,

Canada Law Book , 2002); and E. Meehan, Jnjunctions (Toronto, Carswell, 1996).
57 Amer ican Cyanamid, supra, note 4 l .
8 Met ropo l i tan Stores (MTS) Lid. v. Mani toba Food and Commerc ia l Workers, Loca l

832, (1987] 1 SCR 110; RUR MacDona ld Inc v Canada (AG), [1994] | SCR 311.
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f i rst two requirements, but concentrates in the third requirement on pre-

vent ing this interlocutory order f rom precipitating a result in the case.°

L i k e the Engl ish courts, Canadian courts have been concerned about
the reduction in the threshold requirement relating to the strength o f the

pla in t i f f ' s case from a pr ima fac ie case-to merely a showing o f a serious

question to be tried. One commentator, who regarded the judge?s prelimi-

nary assessment o f the merits as generally important, has identif ied six
situations in which the more stringent test is appropriate: where it cannot
be determined where the balance o f convenience lies; where the facts are

not in dispute; where the case turns on a pure question o f law; where par-
t icular substantive issues are involved, such as l ibel; where the injunction

is sought against a publ ic entity; and where the rights o f the parties are

f ina l ly determined on the interlocutorym o t i o n .

The concern that about irreparable harm, ie, harm that might ensue from

the granting or withholding o f an injunction and that cannot be remedied
by the rel ief awarded following a trial remedy has been described by the

Supreme Court o f Canada as follows: ??Irreparable? refers to the nature of
the harm suffered rather than its magnitude. It is harm which either cannot

be quantified in monetary terms or which cannot be cured, usually because

one party cannot collect damages from the other. Examples o f the former
include instances where one party wi l l be put out o f business by the court?s

decision... or where a permanent loss of natural resources wi l l be the re-

sult where a challenged activity is not enjoined?.

The highly discretionary nature o f the third element ? t h e balance of con-
venience? has been demonstrated in cases involving challenges to the

constitutionality o f legislation, where stays have been sought pending
the review of an administrative tribunal determinat ion. However, the con-

text o f these cases may be different from that o f other private law disputes,

where the harms to the parties may be commensurable.® Finally, it is worth

noting that courts and commentators in Canada have doubted the sugges-

tion in the American Cyanamid decision that ?where everything else is

. Article 752, Code o f Civil Procedure.
A Sharpe, supra, note 56 at 2.370.

_ ?Metropolitan Stores, supra, note 58 at 405-406. P. Perell ?The Interlocutory In-

junction and Irreparable Harm? (1989), 68 Can Bar Rev 538.
Metropolitan Stores, supra note 58.

® RJR Macdonald, supra note 58.
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equal ?it is a c o u n s e l o f p rudence to ... p reserve the status quo?? because,

as the C a n a d i a n n a t i o n a l repo r te r observed, cour ts m a y be i n t e r f e r i n g j u s t

as m u c h b y p r e s e r v i n g the ?status quo? in the face o f an a p p l i c a t i o n f o r an

i n j u n c t i o n as b y a l t e r i n g i t .

Australia. Australian courts too provide the full range o f common law

interlocutory orders aimed at preserving the rights o f the parties pending

adjudication, including injunctions and other forms of restraining orders
that extend beyond the subject matter o f the dispute to include the assets o f
defendants, such as Mareva injunctions. While these are not final orders,

often they have that effect in bringing about a resolution o f the dispute
without trial.

Israel. The principles underlying provisional rel ief are much the same
as they are in England and Wales and in Canada, the need to prevent de-

fendants from frustrating the enforcement o f an award that might be granted
is balanced wi th the corresponding concern not to exercise the coercive

powers o f the court in the absence of a fair procedure. However, the exten-

sive delays in the Israeli court system, which the national reporter has indi-
cated can reach four or five years in some jurisdictions, coupled with high

inflation, can exacerbate this problem. In extreme cases, justice delayed is

indeed justice denied. This situation has weighed in favour o f preliminary
relief, both in the forms available and in the ease of obtaining it, even at

some expense to defendants? procedural rights.?
In addition to the forms o f provisional rel ief already discussed, Israeli

courts can grant civ i l law remedies that were established during the Otto-
man Turkish law, which prevailed before the First Wor ld War, such as

temporary attachment (saise conservatoire and saise revendication). There

is also the possibility o f orders for temporary receiverships and orders re-

straining defendants from leaving the country pending the outcome o f the

trial, although the availabil ity o f this latter kind o f order has been reduced

in recent y e a r s . o o ,
The conditions for granting preliminary relief in the case of injunctions

once emphasized the strength o f the pla int i f f 's case and not the indica-
tions that such rel ief was warranted in the particular case, and the reverse

? S. Goldstein, ?Recent Developments and Problems in the Granting of Preliminary
Relief?, 40-41, Revue Helleniquede Droit International 13 (1987-1988).

65s? Goldstein, ?Preventing a Civil Defendant from Leaving the Country as a Form of
Prel iminary Rel ie f? , 20, /srael L a w Rev 18 (1985).
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was true for orders restraining defendants from leaving the country pend-
ing disposit ion o f the matter. The evidentiary requirements were lax until

recently when change was prompted by academic cri t icism and the adop-
t ion in 1992 o f the Basic Law: Human Digni ty and Liberty, which includes

provisions protecting property and the right to leave the country. The Ba-
sic Law generally enhanced recognition o f defendants? rights, and the Rules
o f C iv i l Procedure were revised in 1996 to require a pr ima fac ie case on

the merits o f the claim, and a showing that the absence o f a temporary

attachment order may hinder the enforcement o f the judgment. Further the

Supreme Court held that in determining whether to grant orders restrain-

ing defendants from leaving the country, the Basic Law required courts to

give great weight to the right o f a person to do so.® The court must be

persuaded that pr ima fac ie there is a good case on the merits, that there is

a grave and tangible danger that the proceeding w i l l be impeded or the
execution o f the judgment heavi ly burdened and that there are no lesser

measures available to accomplish the same end, and that the proceedings

could not readi ly be conducted despite the defendant?s absence. The na-

t ional reporter was o f the view that this form o f provisional re l ie f ought to

have been eliminated entirely.
In 2001 the Rules o f Civil Procedure were amended to create a new

scheme regulating the granting o f preliminary relief.? For all formso f
relief, the court must be satisfied on the basis of prima facie reliable evi-

dence, that the plaintiff has a good case on the merits, and the court must
consider the relative damage to each side of the granting o f the order and

any damage to third parties, and whether the request is made in good faith

and wi l l not cause greater injury than is necessary. Where necessary, pre-

l iminary relief may be granted up to seven days before the action is filed,

provided the plaint i f f has filed a written undertaking as to any damages

that might result and, unless relieved o f the obligation, the plaintiff posts
security for damages. Only temporary attachments, Mareva injunctions
and Anton Piller orders can be issued ex parte, other temporary injunc-

tions, orders preventing the defendant from leaving the country and in-

& Lev v The Regional Rabbinic Court 48 (2) PD 491 (1992); Bi |; Binken v State o f Israe

48(1) PD 290 (1992); Weisglass v Weisglass 48(4) PD 529 (1992).
_ * §. Goldstein, ?The Problematic Nature of Preliminary Relief: A Comparative Analy-

?oon a t on the Israeli Experience?, in Studi in Onore di Vittorio Denti, vol 3 (Padova,
, at 181.
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ter im monetary payments generally require an inter par tes hearing. The

new rules inc lude the requirement, except in the case o f temporary attach-

ments, f o r the court to f i x the date for a ful l hearing w i th in 14 days. The

hearing is general ly no t more than one day and i t is based on aff idavi ts and

cross-examinat ion. A t the hearing, the court may revise or rescind the or-

der where circumstances have changed, new facts have been disclosed, or

the order appears unjust i f ied. The court may also order an expedited hear-

ing on the mer i ts o f the dispute.
The new rules also contain provisions specific to temporary attachments,

Mareva injunctions, preventing a defendant from leaving the country, Anton
Piller orders, and temporary receiverships. Temporary attachment, like its

French counterpart, the saise conservatoire and the saise revendication,
used to be l imited to certain kinds o f cases but this form of rel ief has re-

cently been expanded in Israel and elsewhere to include all actions for

money judgments. Attachment is intended to be conservatory only and it
does not effect a transfer o f ownership in the property that has been seized

for safekeeping. In some cases, the property remains with the defendant
who is appointeda trustee for its safekeeping. Only rarely is possession

transferred to a pla in t i f f as trustee. The rules provide mechanisms for third

parties to assert any rights in the property that they might have. Israel also
adopted Mareva injunctions, orders ?restricting the use o f property?, for
situations in which the defendant?s property is located abroad because tem-

porary attachments, which are in rem forms ofr e l i e f directly against the
property, can only be effective for property located in Israel. As inp e r -

sonam remedies, Mareva injunctions can restrain defendants from dealing

with property located elsewhere.
Anton Piller orders ??seizure o f proper ty?? have also been introduced

to permit the court to appoint a person to search, photograph, copy or seize
materials that might be required for determining a claim to prevent it from

being hidden or destroyed; and temporary receivers may be appointed to

preserve property that might be required to determine a matter or satisfy a
judgment. The receiver is authorized to manage assets as the ownerw o u l d .

This is generally ordered where several people share administrative rights

in property in dispute.
These new rules have enhanced the safeguards for defendants and they

have increased the uniformity in the requirements for obtaining prelimina-

ry rel ief and the standards for granting it. However, although all orders are

conditioned upon the risk o f adverse consequences, the extent o f the risk


